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Thick  smoke  streaming  from  the 
smokestacks  of  busy  factories  (see 
cover)  illustrates  not  only  accelerat- 
ing industrialization  but  also  such 
attending  hazards  as  air  pollution, 
the  subject  of  articles  by  David 
G.  Warren  (page  1  ff)  and  Donald 
R.  Johnston  (page  7  ff). 
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State  and  Local  Regulation  of  Air  Pollution 


by  David  G.  Warren 


[Editor's  Note:  The  author  is  an  Institute  staff 
member  whose  fields  include  public  health  and  local 
legislation.] 

I.  GENERAL  LEGAL  CONSIDERATIONS 

It  shall  be  unlawful  for  any  person  to  use 
coal  softer  in  qualiti/  than  charcoal  as  fuel  in 
furnaces,  under  penalty  of  death. 

A  man  was  once  found  guilty  of  this  offense  and 
executed!  The  year  was  1307,  and  the  law  was  a 
royal  proclamation  issued  by  Edward  I  in  response 
to  a  petition  by  the  citizens  of  London.1 

This  is  the  only  recorded  death  of  an  air  polluter, 
but  there  have  been  deaths  of  air  consumers  attrib- 
uted to  or  hastened  by  polluted  air.  The  disaster  of 
Donora,  Pennsylvania,  in  1948  is  a  striking  example 
of  what  serious  effects  can  result  from  adulterating 
the  air  with  noxious  contaminants— 17  deaths  and 
about  6,000  cases  of  respiratory  ailments  or  nausea. 
Other  episodes,  as  well  as  epidemiologic  studies,  are 
cited  in  the  air  pollution  literature.2  Los  Angeles  smog 
problems  are  well  known.  The  most  recent  air  pollu- 
tion scare  occurred  on  the  eastern  seaboard,  particu- 
larly in  New  York  City,  in  November,  1966,  when  a 
prolonged  inversion  made  daily  life  a  little  more 
uncomfortable  and  inconvenient  for  many  thousands 
of  inhabitants  and  travelers,  and  also  had  adverse 
effects  on  their  health. 

While  discussion  of  air  pollution  is  currently  in 
vogue,  there  has  been  concern  about  dirtv  air  for 
centuries.  Perhaps  not  so  much  the  danger  to  human 
life  as  the  discomfort  and  irritation  to  ordinary  sensi- 
tivities have  stirred  citizens  and  government  leaders 
into  action  from  time  to  time  in  the  past. 

Queen  Elizabeth  I  is  said  to  have  forbidden  the 
burning  of  coal  in  London  during  sessions  of  Parlia- 
ment.3 In  1661  a  man  named  John  Evelyn  wrote  a 
book  entitled  Fumiftigium:  or,  The  Inconvenience 
of  the  Acr,  and  Smoakc  of  London  Dissipated  To- 
gether with  some  Remedies.4  Evelyn's  novel  plan  was 
to  move  all  the  industry  to  the  leeward  side  of  the 
city  and  to  plant  sweet-smelling  flowers  and  aromatic 

1.  Described  in  State  v.  Mundet  Cork  Corp..  8  N.J.  359.  86 
A.2d    1    (1952). 

2.  See  President's  Science  Advisory  Committee.  Restoring 
the  Quality  of  our  Environment,  Report  of  the  Environmental 
Pollution  Panel  (1965).  See  generally.  Air  Pollution  Publications 
—A  Selected  Bibliography,  1963-1966,  U.S.  Dept.  of  Health.  Edu- 
cation   and    Welfare    (1966). 

3.  Kennedy  and  Porter.  Air  Pollution:  Its  Control  and  Abate- 
ment, 8  Vand.  L.  Rev.  854  (1955).  Other  legal  articles  on  air  pol- 
lution  are   collected    in   78   A.L.R.2d    1305    (1961). 

4.  Reprinted  by  the  National  Smoke  Abatement  Society, 
Manchester,   Eng.    (1933). 
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trees  within  the  city.  Soon  thereafter  Londoners 
petitioned  Parliament  to  prohibit  the  importation  of 
coal  from  Newcastle. 

One  of  the  first  air  pollution  lawsuits  in  Black- 
stone's  time  involved  the  claim  that  the  fumes  from 
a  lead  smelter  were  destroying  an  adjacent  farmer's 
corn  crop.5  Since  then  there  have  been  many  record- 
ed cases  involving  complaints  about  smoke  as  a  com- 
mon law  nuisance  and  more  recently  involving  viola- 
tions of  air  pollution  regulations. 

Smoke  As  a  Common  Law  Nuisance 

The  courts  early  became  the  arena  for  the  devel- 
opment of  one  type  of  control  of  air  contamination. 
The  rule  developed  that  smoke  might  be  a  nuisance 
in  particular  situations,  such  as  discoloration  of  build- 
ings, injury  to  vegetation,  damage  to  furniture  and 
like  cases.  The  court  could  enjoin  further  emissions 
and  require  payment  of  compensation  to  particular 
individuals  for  property  damage.  While  there  have 
been  many  successful  suits  against  smoke  emitters, 
the  courts  have  not  declared  smoke  to  be  a  nuisance 
per  sc.  This  means  that  in  each  case  it  must  be 
proved  that  smoke  was  in  fact  injurious  to  property 
and  offensive  to  the  senses. 

In  addition  there  is  a  difference  between  a  pub- 

5.  Kennedy  and  Porter,  op.  cit.  supra  at  854. 


lie  nuisance  and  a  private  nuisance.  In  a  case  brought 
to  enjoin  an  activity  as  being  a  public  nuisance,  it 
must  be  shown  that  a  large  number  of  people  are 
adversely  affected.  The  courts,  however,  have  been 
prone  to  take  judicial  notice  of  the  fact  that  dense 
smoke  emitted  in  a  populous  area  is  generally  a 
nuisance.6 

In  a  private  nuisance  action,  the  complainant 
must  in  each  case  show  actual  damages  or  at  least 
substantial  discomfort  or  inconvenience.  A  court  in 
discussing  common  law  nuisance  said.  "But  the  incon- 
venience must  be  more  than  fanciful;  it  is  not  action- 
able unless  it  is  one  materially  interfering  with  the 
ordinary  comfort  physically  of  human  existence,  not 
merelv  according  to  elegant  or  daintv  modes  and 
habits  of  living."7 

While  the  court-developed  rule  of  nuisance  has 
provided  some  degree  of  control  of  air  pollution  and 
gives  a  measure  of  recompense  to  some  sufferers,  it 
has  not  answered  the  demands  of  the  public. 

Adoption  of  Regulations  and  Ordinances 

Smoke  abatement  regulations  have  long  been  in 
effect  in  cities.  Perhaps  the  earliest  United  States 
case  upholding  a  municipal  smoke  control  ordinance 
was  decided  in  1859,  when  the  Louisiana  Supreme 
Court  reinstated  an  injunction  by  the  city  of  New 
Orleans  against  the  operation  of  a  blacksmith  shop 
because  it  exuded  offensive  odors  and  smoke  and 
was  a  nuisance,  all  in  violation  of  a  city  ordinance.8 

Many  of  the  ordinances  adopted  by  cities  were 
simply  a  codification  of  the  old  public  nuisance  case 
rules.  As  such,  the  issue  has  often  been  raised  in 
court  as  to  whether  a  local  governing  bodv.  or  a  legis- 
lature for  that  matter,  can  declare  an  activity  to  be 
a  nuisance  per  sc.  There  are  cases  deciding  the  issue 
both  wavs.  The  courts  generally  give  deference  to  the 
policy  determinations  of  governing  bodies.9  But  a 
court  may  test  the  declared  nuisance  against  the  com- 
mon law  principles  of  nuisance,  and  in  one  represen- 
tative smoke  control  case  the  court  said.  "[A]  munici- 
pality cannot  by  ordinance  make  that  a  public  nuis- 
ance which  was  not  in  fact  such."10 

A  stronger  line  of  cases,  however,  rests  the  va- 
lidity of  air  pollution  measures,  even  when  ostensi- 
bly based  on  the  declaration  of  nuisance,  on  the 
broader  principle  of  whether  the  law  is  a  valid  exer- 
cise of  the  "police  power"  and  comes  within  state 
and  federal  constitutional  limitations. 


6.  See.  e.g..  Glucose  Refining  Co.  v.  Citv  of  Chicago.  138  Fed. 
209  (1905):  Bowers  v.  Indianapolis.  162  Ind.  105.  81  N.E.  1097 
(19071;  Judson  v.  Los  Angeles  Suburban  Gas  Co..  157  Cal.  168 
(1910 1 ;  Dauberman  v.  Grant.  198  Cal.  586,  246  Pac.  319  (1926); 
State  ex  rel.  Krittenbrink  v.  Whitehall.  91  Nebr  101,  135  N.W 
376    (1912). 

7.  Board  o£  Health  v.  New  York  Cent.  R.R  .  4  N.J  293.  72 
A. 2d    511,    514    (1950). 

8.  City  of  New  Orleans  v.   Lambert,    14  La.   Ann.  247    ( 1859 1 

9.  See  State  v.  Tower.  185  Mo.  79.  84  S.W.  10  (1904);  Board 
of  Health  v.  New  York  Cent.  R.R..  supra;  Briggs  v.  Raleigh  195 
N.C.   223.    141    S.E.   597    (1928). 

10.  Glucose  Refining  Co.  v.  City  of  Chicago,  138  Fed.  209 
(1905). 


The  Police  Power  as  a  Basis 

In  the  leading  case  of  State  v.  Toner.11  up- 
holding the  statutory  prohibition  of  dense  smoke 
emission  in  large  cities,  it  was  said  that  "the  Legis- 
lature has  the  power  to  declare  places  or  practices 
to  the  detriment  of  public  interests,  or  to  the  injury 
of  the  health,  morals,  or  welfare  of  the  community 
public  nuisances,  although  not  such  at  common  law." 
In  essence,  this  is  what  is  known  as  the  "police 
power."  It  is  the  real  basis,  whether  delegated  or 
used  directly,  on  which  the  regulation  of  business, 
occupations,  and  other  activities  of  the  eitizenrv  de- 
pends. 

In  a  recent  case  upholding  the  application  of  a 
local  smoke  abatement  code  to  vessels  in  interstate 
commerce,  the  United  States  Supreme  Court  said. 

Legislation  designed  to  free  from  pollution 
the  very  air  that  people  breathe  clearly  falls 
within  the  exercise  of  even  the  most  tradi- 
tional concept  of  what  is  compendiously 
known  as  the  police  power.12 

Thus,  it  seems  well  settled  that  anv  provision  of  a 
statute  or  ordinance  regulating  a  nuisance  type  of 
activity,  such  as  dense  smoke  or  other  gaseous  emis- 
sions, is  valid  in  so  far  as  "due  process"  is  con- 
cerned if  it  is  reasonably  necessary  for  the  accomplish- 
ment of  the  purpose  and  for  the  public  health,  wel- 
fare, or  safety  generally,  and  if  it  is  not  unduly  op- 
pressive, and  does  not  arbitrarily  interfere  with  pri- 
vate business  or  impose  unnatural  or  unreasonable 
restrictions  on  a  lawful  occupation  or  activity. 

What  is  reasonable  of  course  depends  on  the 
circumstances.  The  courts  will  look  behind  a  law's 
stated  object  and  necessity  to  determine  this  ques- 
tion for  themselves.  In  Ballcntine  v.  Nester13  a  St. 
Louis  ordinance  that  prohibited  the  use  of  coal  hav- 
ing a  volatile  content  of  more  than  25  per  cent  on  a 
dry  basis  was  upheld  as  reasonable  against  the  con- 
tention that  it  was  impractical,  arbitrary,  and  other- 
wise unfair. 

In  addition,  for  a  citv  or  other  local  governing 
bodv,  an  important  question  initially  is  whether  it 
has  the  power  under  its  charter  or  statutory  delega- 
tion of  authority  to  pass  such  a  regulation.14 

Method  of  Measurement:   The  Ringelmann  Chart 

A  critical  issue  in  air  pollution  control  is  the 
method  by  which  effluents  are  measured  for  pur- 
poses  of  determining  them  lawful  or  unlawful. 
The  device  that  has  been  in  common  use  since  the 
turn  of  the  century  is  the  Ringelmann  Chart,  an  offi- 


11.  185  Mo.  79.  84  S.W.  10    (1904). 

12.  Huron  Portland  Cement  Co.  v.  Detroit.  362  U.S.  440.  442 
(1960). 

13.  350  Mo.  58.   164  S.W.2d  378    .1942). 

14.  Lack  of  authority  resulted  in  invalidity  in  St.  Paul  v. 
Gilfillan.  36  Minn.  298.  31  N.W.  49  (1886);  St.  Louis  v.  Heitzeberg 
Packing  Co..  141  Mo.  375.  42  S.W.  954  (1897).  See  also.  Atlantic 
Citv  v.  France.  75  N.J.L.  910.  70  Atl.   163    (1908). 
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cial  publication  of  the  United  States  Bureau  of 
Mines.15  It  is  a  rather  simple  series  of  white  to  grav 
to  black  panels  by  which  an  observer  can  compare 
a  smoke  plume  and  assign  it  a  number.  Ordinances 
prohibiting  smoke  darker  than  a  specified  number 
on  the  chart  have  been  upheld  since  its  first  use. 
But  not  until  recently  have  the  courts  expressly  ap- 
proved its  use.16  A  California  case  held  that  inspec- 
tors trained  in  its  use  are  experts  and  may  testify 
as  such  to  the  Ringelmann  number  of  a  particular 
smoke  emission,  even  without  using  a  chart.17  The 
chart  was  approved  in  the  same  case  for  use  as  a 
measurement  of  non-black  gaseous  emissions,  on  the 
theory  that  the  chart  can  measure  opacity  as  well. 

As  other  measuring,  sampling,  and  testing  de- 
vices are  developed  and  receive  the  support  of  the 
scientific  community,  it  can  be  expected  that  their 
use  will  be  upheld  by  the  courts.  It  was  said  not 
requisite  in  the  California  case  that  the  ordinarv  citi- 
zen without  special  training  be  able  readily  to  iden- 
tify illegal  emissions,  so  long  as  the  regulations 
clearly  state  the  standards  and  specify  a  reliable 
method  of  measurement. 

Control  Devices 

Equipment  and  methods  for  the  absorption,  ac- 
cumulation, alteration,  or  other  means  of  arresting 
the  discharge  of  contaminants  into  the  air  are  in  a 
state   of  recent   and   continuing   development.    Some 

15.  U.  S.  Dept.  of  the  Interior,  Bureau  of  Mines  Information 
Circular   7718    (1955). 

16.  See  Board  of  Health  v.  New  York  Cent.  R.R..  4  N.J.  293. 
72  A.2d  511  (1950);  Board  of  Health  v.  New  York  Cent.  R.R.,  10 
N.J.  294.  90  A.2d  729  (1952);  Penn-Dixie  Cement  Corp.  v.  City  of 
Kingsport.   189  Tenn.  450,  225  S.W.2d  270    (1949). 

17.  People  v.  International  Steel  Corp..  102  Cal.  App.  2d  Supp. 
935,  226  P.2d  587  (1951).  See  also.  People  v.  Plywood  Mfrs.  of 
California,   137  Cal.  App.  2d  Supp.   859,   291   P.2d  587    (1955). 


are  expensive;  some  are  inefficient,  impractical,  or 
otherwise  not  readily  usable.  Some  contaminants  still 
defy  effective  control. 

Here  arises  an  important  legal  question.  Can  a 
business,  industry,  operator  of  a  motor  vehicle,  or 
other  polluter  be  prohibited  from  the  use  of  his  prop- 
erty when  he  has  unsuccessfully  made  all  reasonable 
efforts  to  comply  with  the  required  standards?  That 
is,  in  instances  when  the  best  available  air  emission 
or  exhaust  control  appliances  are  not  efficient  enough 
to  meet  the  standards,  or  are  excessively  expensive, 
what  result?  There  are  nuisance  cases  taking  both 
courses— one  ease  holding  that  "smokeless  fuel"  might 
have  legitimately  been  contemplated  by  the  regula- 
tions,18 but  others  saying  that  businesses  could  not 
be  penalized  if  thev  were  using  the  most  up-to-date 
appliances.19  One  court  said,  "The  law  does  not  seek 
to  compel  a  man  to  do  that  which  he  cannot  possiblv 
perform."20  But  a  leading  constitutional  ease  held 
that  it  was  no  valid  objection  "that  the  regulation 
may  require  the  discontinuance  of  the  use  of  prop- 
erty, or  subject  the  occupant  to  a  large  expense  in 
complying  with  the  terms  of  the  law  or  ordinance."21 

The  answer  would  seem  to  depend  in  each  case 
on  the  severity  of  the  pollution  danger  and  the  neces- 
sity to  require  stringent  measures.  It  is  a  decision  that 
must  be  carefully  considered  by  the  legislative  body. 

United   States,    17    App.   DC.    428,    50   LEA,    532 


New  York  Cent.  R.R.,  387  111.  109.  55 
v.  Cunard  White  Star,  Ltd.,  280  N.Y 
Price  v.  Carev  Manfg.  Co.,  310  Pa.  557. 


18.  Moses 
( 1900 ) . 

19.  See  Kankakee  v. 
N.E.2d  87  (1944);  People 
413,  21  N.E.2d  489  (1939)  ; 
165    Atl.    849    (19331. 

20.  People  v.   Oswald.    116   N.Y.S.2d  50    (1952). 

21.  Northwestern  Laundry  v.  Des  Moines,  239  U.S.  486.  491 
(1916).  See  also.  Miller  v.  Schoene,  276  U.S.  272  (1928),  which 
sustained  a  Virginia  law  authorizing  the  uncompensated  destruc- 
tion of  ornamental  cedars  that  harbored  the  cedar  rust  fungus 
in  order  to  protect  apple  orchards   from   this  disease. 
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The  Countv  Counsel  of  Los  Angeles  Countv  ad- 
vised the  Board  of  Supervisors  in  1953  that  any  stand- 
ards for  automobile  exhausts  should  be  made  onlv 
with  regard  for  the  control  devices  presently  per- 
fected, shown  to  be  effective  and  available  on  the 
market.22  Since  that  time  acceptable  devices  to  con- 
trol crankcase  and  exhaust  emissions  have  been  devel- 
oped and  California  is  now  requiring  their  installa- 
tion on  new  motor  vehicles  and  on  certain  used  ones.23 

Exemptions  from  Regulation 

There  is  always  pressure  on  a  rule-making  body 
to  provide  for  exemptions  to  the  application  of  a 
regulation.  Air  pollution  controls  verilv  invite  exemp- 
tions. Two  particular  temptations  present  them- 
selves: special  treatment  for  the  largest  industries  in 
the  community  and  a  turned  head  for  the  ordinary 
leaf-burning  homeowner. 

The  governing  boards  should  draft  the  regula- 
tions in  the  manner  most  likelv  to  accomplish  their 
stated  purpose  of  promoting  clean  air.  If  exemptions 
are  necessary  in  order  to  gain  political  or  general 
public  acceptance  of  the  regulations,  or  to  allow  en- 
forcement that  is  actual  and  not  a  mockery,  or  to 
permit  voluntary  gearing-up  for  more  effective  con- 
trol later,  then  the  exemptions  must  be  designed  in 
accordance  with  a  constitutional  consideration:  classi- 
fications under  anv  legislation  must  be  based  on 
reasonable  criteria  that  are  not  arbitrary,  capricious, 
or  groundless. 

There  is,  however,  room  for  local  discretion  un- 
der this  principle.  An  early  Des  Moines  ordinance 
regulated  coal  smoke  but  not  emissions  from  other 
fuels.  In  upholding  this  smoke  abatement  ordinance, 
the  United  States  Supreme  Court  said,  "The  legisla- 
tive authorities  may  classify  with  reference  to  an 
evil  to  be  prevented,  and  legislation  designed  to 
prevent  one  evil  is  not  void  because  it  does  not  pre- 
vent another."24 

Generalizing  from  the  Cases 

In  reviewing  the  cases  decided  on  air  pollution 
control  laws  and  ordinances,  the  following  points 
might  be  summarized: 

( 1 )  The  common  law  of  nuisance  was  for  a  long  time 
the  onlv  legal  means  for  control  of  odor,  soot  fall, 
and  irritation  from  air  pollution. 

(2)  The  early  regulations  incorporated  the  common 
law  of  nuisance  as  the  basis  for  control  but  have 
moved  beyond  the  inherent  limitations  of  this 
basis  to  the  broader  concept  of  the  police  power. 

(3)  Modem  air  pollution  laws  must  be  drafted  so  as 
to  be  clear  and  reasonable,  but  the  courts  have 
liberally  upheld  measures  that  are  not  arbitrary 
and  do  not  unnecessarily  impinge  on  property 
rights. 

22.  Kennedy.  Legal   Support  jor  Los  Angeles  County's  Strict 
Air  Pollution  Control  Program  at  11    (1957). 

23.  Cal.   Health   and   Safety   Code   §§   24378   et  seq. 

24.  Northwestern  Laundry  v.  Des  Moines.  239  U.S.  486    (1916). 


(4)  While  smoke  control  has  been  historically  a  lo- 
cal function,  a  local  rule-making  bodv  must  have 
the  appropriate  statutory  authorization  to  estab- 
lish an  air  pollution  control  program. 

(5)  Some  types  of  control  schemes  are  more  sound- 
ly based  at  the  state  level  because  of  statutory 
and  constitutional  restrictions— for  example,  rap- 
id amortization  or  tax  exemption  provisions  for 
control  devices.25 

II.     THE  PRESENT  STATUS  OF  GOVERN- 
MENTAL REGULATION  OF  AIR 
POLLUTION 

During  the  last  few  years  public  interest  in  clean 
air  has  developed  rapidly.  Municipal  smoke  abate- 
ment ordinances  had  long  been  in  the  codes  of  most 
cities,  even  smaller  ones,  but  not  until  fifteen  years 
ago  did  any  state  pass  legislation  setting  up  an  agen- 
cy for  the  regulation  of  air  pollution.  More  recently 
the  Congress  passed  the  Clean  Air  Act  of  1963  and 
bolstered  it  in  1965.  The  act  was  passed  to  stimulate 
initiation  and  improvement  of  state  and  local  pro- 
grams. What  had  been  strictly  a  local  concern  has 
now  become  a  national  objective. 

State  Programs 

At  the  National  Conference  on  Air  Pollution  held 
in  Washington,  D.  C,  in  December,  1966,  a  Public 
Health  Service  official  summarized:  "In  terms  of 
the  number  of  State  programs,  it  can  be  reported  that 
substantial  progress  has  been  made  in  a  relatively 
short  period.  A  survey  of  1961  budgets  for  State  air 
pollution  programs  .  .  .  showed  a  national  total  of  $2 
million.  The  State  of  California  accounted  for  57  per- 
cent of  this  total  with  New  York  and  New  Jersey  the 
only  others  reporting  budgets  in  excess  of  $100,000 
at  that  time.  Now,  five  years  later.  State  appropria- 
tions for  their  pollution  programs  total  $7.2  million  .  .  . 
Eleven  State  budgets  now  exceed  $  100,000. "26 

A  number  of  states,  including  North  Carolina, 
have  air  pollution  legislation  authorizing  programs  of 
research,  technical  assistance,  public  information, 
and  other  activities  of  a  nonregulatorv  nature. 
Twenty-five  states  have  laws  that  authorize  regula- 
tion and  control,  with  a  variety  of  approaches.  In  nine 
states,  responsibility  and  authoritv  for  control  is  given 
to  existing  agencies;  five  of  these  agencies  are  state 
health  departments  and  four  are  water  pollution  con- 
trol commissions.  In  thirteen  states  new  boards,  com- 
missions, or  divisions  were  established  within  health 
departments,  and  in  eight  others  new  independent 
agencies  were  created.  In  most  cases  the  health  de- 
partment is  directed  to  provide  the  technical  staff 
and  services  for  the  program  even  when  another 
agency  has  program  responsibility.27 

25.  Cal.  Rev.   and   Taxation   Code.   §§    17226,  24372. 

26.  Charles  D.  Yaffee,  "A  Roll  Call  of  the  States— Where  Do 
We  Stand  in  State  and  Interstate  Air  Pollution  Control?"  Paper 
E-2,  National  Conference  on  Air  Pollution,  December  13.   1966. 

27.  Ibid. 
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In  twenty  of  the  states  the  designated  board  has 
the  power  both  to  adopt  rules  and  regulations  and 
to  enforce  them.  In  two  states  the  boards  are  directed 
to  develop  the  regulations  for  the  health  department 
to  enforce.  In  two  other  states  the  board  serves  onlv 
as  an  advisory  body,  and  in  one.  onlv  as  a  variance 
board.  Onlv  about  half  of  these  states  had  adopted 
regulations  bv  December,  1966. M 

Local   Programs 

Great  variety  also  exists  in  the  state  air  pollution 
control  laws  with  regard  to  local  programs.  In  three 
states  none  are  permitted.  Most  of  the  laws  permit 
and  encourage  local  control,  but  some  leave  the  au- 
thority and  jurisdiction  limits  unclear.29 

A  paper  delivered  at  the  National  Conference 
on  Air  Pollution  reported  that  in  November,  1965. 
about  130  city,  county,  and  multi-jurisdictional  air 
pollution  programs  in  the  country  were  spending  at 
least  85,000  per  year  each.  Los  Angeles  County,  Cali- 
fornia, has  the  largest  single  agency,  with  a  budget 
of  S3, 663,000. 30  This  same  source  observed  that  there 
is  a  trend  toward  establishment  of  local  programs  at 
the  county  level.  Until  fifteen  vears  ago  cities  operat- 
ed nearly  all  the  programs.  Now  county,  multi- 
county,  and  citv-countv  programs,  mostly  in  local 
health  departments,  make  up  almost  half  of  the  total 
number.31 

III.  AIR  POLLUTION  CONTROL  IN  NORTH 
CAROLINA 

Existing  Regulations 

As  in  other  states,  the  larger  cities  in  North  Caro- 
lina have  had  smoke  abatement  ordinances  for  many 
vears.  Enforcement  has  been  variable,  depending  to 
some  extent  on  the  interest  of  the  city  councils  from 
year  to  year  in  budgeting  a  program.  The  ordinances 
sometimes  prohibit  open  fires  but  are  generally  con- 
cerned only  with  flv  ash  and  dense,  black,  carbonace- 
ous emissions.32  Until  recently  these  were  the  onlv 
legal  restrictions  on  pollution  of  the  air.  except  for  the 
common  law  of  nuisance.  Only  Asheville.  Winston- 
Salem,  and  a  few  other  cities  have  active  programs. 

In  September.  1966.  the  Guilford  County  Board 
of  Health  adopted  the  first  county-wide  air  pollution 
regulations  in  the  state.  Six  other  count)-  health 
boards  have  recently  enacted  similar  regulations:  Gas- 
ton, Buncombe,  Havwood,  Henderson,  Durham,  and 
New  Hanover.  In  addition,  regulations  are  being  con- 
sidered in  Rowan  and  Transylvania  counties. 

These  regulations  all  define  air  pollution  as 
follows : 


28.  Ibid. 

29.  Ibid. 

30.  Jean  J.  Schueneman.  A  Roll  Call  of  the  Communities — 
Where  De  We  Stand  in  Local  or  Regional  Air  Pollution  Con- 
trol," Paper  F-2.  National  Conference  on  Air  Pollution.  Decem- 
ber 13,  1966. 

31.  Ibid. 

32.  See  Winston-Salem  City  Code  §§  42-1  through  42-32 
(1953);  Concord  Code  §§  5-40  through  5-47  (1961);  Gastonia  Code 
§§   18-1  through   18-14    (1958). 


Air  pollution  means  the  presence  in  the  out- 
door atmosphere  of  one  or  more  air  contami- 
nants or  any  combination  thereof,  in  suffi- 
cient quantities  and  of  such  characteristics 
and  duration  so  as  to  be  or  likely  to  be  in- 
jurious to  health,  including  the  health  and 
well-being  of  human,  plant  or  animal  life. 

The  prohibited  emissions  of  air  contaminants  are 
very  nearly  the  same  in  all  the  regulations:  (1) 
dense  and  prolonged  smoke  emissions,  (2)  other 
dense  and  prolonged  air  contaminant  discharges. 
(3)  open  burning  except  with  permission  of  the 
health  director  and  except  for  certain  specified  ac- 
tivities, and  ( 4 )  other  emissions  injurious  to  health  or 
constituting  a  public  nuisance.  The  penalties  and 
remedies  for  violation  of  these  regulations  are  the 
usual  ones  given  by  statute  for  the  violation  of  any 
local  health  department  regulations— a  maximum  of  a 
850  fine  or  thirty  days'  imprisonment,33  or  an  in- 
junction against  continued  violations.34 

One  of  the  reasons  that  health  departments  have 
patterned  their  regulations  after  the  Guilford  regula- 
tions apparently  is  the  recognition  of  similarities  in 
their  air  pollution  problems.  Similar  controls,  particu- 
larly when  counties  are  in  the  same  air  shed,  also  will 
permit  a  regional  approach  and  vet  retain  the  enforce- 
ment function  of  individual  health  departments. 
Another  advantage  for  similarity,  if  not  identity,  of 
regulations  may  be  that  the  burden  is  placed  more 
equally  on  industry  and  commerce  in  various  parts  of 
the  state. 

Statutory  and  Constitutional  Considerations 

Cities.  The  city  smoke  abatement  ordinances 
were  adopted  under  express  statutory  authority  "to 
regulate  the  emission  of  smoke  within  the  city  [with 
an  exception  for  coal-burning  locomotives]."35  Addi- 
tional statutory  bases  exist  in  the  various  delegations 
of  nuisance  abatement  authority  and  police  power 
to  municipalities  upon  which  a  city  could  adopt  a 
wider  range  of  air  pollution  controls  than  the  present 
smoke  ordinances.36  This  authority  is  limited  by  the 
constitutional  principles  of  reasonableness,  clarity, 
and  necessity,  as  well  as  the  North  Carolina  Court's 
restrictive  construction  of  grants  of  regulatory 
powers.37 

Counties.  There  is  no  reliable  basis  for  adoption 
of  air  pollution  controls  bv  boards  of  county  commis- 
sioners. Ostensible  authority  was  given  to  some  fiftv- 
seven  counties  in  an  act  empowering  counties  "to 
prevent  and  abate  nuisances"  and  "to  define,  prohibit, 
abate  or  suppress  all  things  detrimental  to  the  health, 
morals,  comfort,  safety,  convenience  and  welfare  of 
the   people."38  The   constitutionality  of  these  provi- 

33.  N.  C.  Gen.  Stat.  §  130-203. 

34.  N.  C  Gen.  Stat.  §  130-205. 

35.  N.  C.  Gen.  Stat.  §  160-200(32). 

36.  N.   C.   Gen.   Stat.   §§    160-200(6),    (7).    (26).   See   also   N.   C 
Gen.   Stat.   §    160-200(29)     (inspection   authority). 

37.  See  State  V.  Gulledge.  208  N.  C  204,  179  S.E.  883  (1935) . 

38.  N.  C.  Gen.  Siat.  §  153-9(55). 
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sions  is  very  doubtful,  if  not  actually  negated,  by  re- 
cent decisions  of  the  Court.39  While  the  cases  deal 
with  other  specific  provisions  of  the  section,  the  con- 
stitutional principle  is  clear  that  such  regulatory  au- 
thority must  apply  to  all  one  hundred  counties,  unless 
there  is  a  reasonable  classification. 

County  Boards  of  Health.  The  countv  air  pollu- 
tion regulations  alreadv  in  effect  were  adopted  un- 
der the  authority  of  the  State  health  laws : 

The  local  boards  of  health  shall  make  such 
rules  and  regulations,  not  inconsistent  with 
law.  as  are  necessary  to  protect  and  advance 
the  public  health.40 
The  Attorney  General  in   a  recent  opinion41   quoted 
an  earlier  opinion  interpreting  this  power: 

On  the  basis  of  the  above  broad  grant  of  au- 
thority, I  am  of  the  opinion  that  the  Guilford 
Countv  Board  of  Health  would  be  authorized 
to  adopt  valid  regulations  relating  to  air  pol- 
lution control  and  smoke  abatement  so  long 
as  such  regulations  are  reasonably  designed 
to  accomplish  their  purpose  and  provided 
such  control  and  regulation  is  determined  to 
be  desirable  in  protecting  and  advancing  the 
public  health  on  the  basis  of  the  opinion  of 
those  who  have  requisite  special  knowledge 
in  this  field. 

The  determination  of  both  the  need  for  and 
form  of  anv  air  pollution  regulations  should  be 
made  bv  the  board  of  health  after  studv  of  the  local 
air  quality.  The  board  should  be  convinced  that  the 
regulations  are  reasonably  related  to  public  health 
goals.  Herein  lies  a  potential  weakness  in  basing 
more  comprehensive  and  far-reaching  programs  on 
the  present  statutory  authority,  which  is  tied  to 
"public  health."  Future  measures,  controlling  not 
only  the  health  effects  but  also  economic  and  perhaps 
aesthetic  consequences  of  air  contamination,  would 
be  more  soundly  based  on  specific  legislative  au- 
thorization for  air  pollution  regulation. 

State.  The  General  Assembly  has  all  necessary 
legislative  power  to  enact  laws  for  the  good  of  the 
public  welfare.42  In  enacting  anv  regulatory  pro- 
gram, it  "must  declare  the  policy  of  the  law.  fix  legal 
principles  which  are  to  control  in  given  cases,  and 
provide  adequate  standards  for  the  guidance  of  the 
administrative  body  or  officer  empowered  to  exe- 
cute the  law."43  It  is  perfectly  clear  that  the  legis- 
lature could,  if  it  chose,  establish  statewide  air  pol- 
lution controls,    delegate    enforcement    program    re- 


39.  State  v.  Smith.  265  N.  C.  173.  143  S.E.  2d  293  1 1965 1 ;  High 
Point  Surplus  Co.  v.  Pleasants,  264  X    C    650.  142  SE.2d  697  1 1965 1. 

40.  N.  C  Gen.  Stat.  §  130-17  ( b  r .  See  also.  N.  C  Gen.  Stat. 
§  130-20,  authorizing  abatement  of  nuisances  "dangerous  to  the 
public  health." 

41.  A.  G.  to  Mr.  Ben  Eaton,  Director.  Administrative  Serv- 
ices. State  Board  of  Health.  October  25.  1966.  A  related  opinion 
(A.  G.  to  Mr.  Eaton.  October  31.  1966)  expresses  doubt  that  N.C. 
Gen-.  Stat.  §  130-4  authorizes  a  multi-county  air  pollution  district 
to  be  superimposed   on   existing  countv   boards  of  health. 

42.  N.  C.  Const.  Art.  II,  Sec.  1.  See  also.  Huron  Portland 
Cement  Co.  v.   City  of  Detroit.  362  U.S.  440    (1960). 

43.  Carolina-Virginia  Coastal  Highway  v.  Coastal  Turnpike 
Authority.  237  N.  C.  52.  61,  74  S.E.2d  310.  316.  (19531. 


sponsibility  to  a  new  or  existing  State  agency,  enact 
enabling  legislation  for  local  government,  authorize 
the  development  of  multi-county  or  district  programs, 
initiate  cooperative  programs  with  adjacent  states,  or 
take  other  action  with  regard  to  air  pollution.  As  the 
experience  of  other  states  indicates,  the  policy  choices 
are  diverse. 

Official  recognition  has  already  been  given  to 
the  air  pollution  problem.  In  1963  the  General  As- 
sembly enacted  the  State  Air  Hygiene  Program  Act.44 
This  act  authorized  the  State  Board  of  Health  to  es- 
tablish a  State  air  hygiene  service  for  the  purposes  of 
(  1 )  advising  other  government  agencies  and  units  as 
well  as  industry  in  matters  relating  to  air  pollution. 
( 2 !  collecting  information  on  air  pollution  preven- 
tion and  control.  ( 3 )  initiating  and  encouraging  re- 
search and  studies  of  existing  air  quality  sampling 
methods  and  developing  air  quality  standards  with 
special  emphasis  on  the  effects  of  air  contaminants, 
i  4  I  encouraging  local  agency  activity  in  air  pollution 
control,  and  (5)  providing  technical  assistance  to 
local  control  programs.  The  act  provided  for  no 
regulatory  function,  but  the  State  Board  of  Health  has 
assisted  in  the  initiation  of  the  local  health  depart- 
ment programs. 

IV.    CONCLUSION 

This  discussion  has  attempted  to  explore  the  le- 
gal background  and  development  of  modern  air  pol- 
lution regulations.  At  the  state  and  local  level  the 
courts,  legislatures,  city  and  countv  governing  bodies, 
and  state  and  local  agencies  have  all  played  various 
roles  in  fostering  or  responding  to  public  interest  in 
cleaner  air.  Across  the  country  governmental  control 
of  the  ambient  air  is  being  studied  and  determined. 
The  choices  and  alternatives  for  present  and  future 
air  pollution  control  are  numerous  and  not  seriously 
restricted  by  legal  considerations. 

The  federal  government,  and  particularly  the 
I".  S.  Public  Health  Service,  is  assuming  a  larger  posi- 
tion of  leadership  and  assistance  for  air  pollution  con- 
trol. Direct  federal  regulation  would  seem  to  be 
restricted  bv  constitutional  considerations  to  inter- 
state commerce  and  national  border  air  problems. 
Nevertheless,  the  increasing  need  for  research,  tech- 
nical and  financial  assistance,  public  information. 
development  of  air  quality  criteria,  determination  of 
air  contaminant  effects,  and  promotion  of  regional, 
state,  and  local  regulations  will  bring  the  federal 
resource  s  more  and  more  to  bear  on  air  pollution. 

The  role  of  the  private  sector— industry  and  com- 
merce, as  well  as  the  scientific  community— has  not 
been  discussed.  It  is  obvious  that  voluntary  efforts  for 
control,  private  research  on  measurement  and  effects 
of  effluents,  commercial  development  of  control 
devices,  and  other  such  kev  functions  are  crucial  to 
the  determination  and  development  of  air  pollution 
regulation  by  government. 


44.  N.  C.  Gen.  Stat.  §§  130-221  through  226. 
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During  the  past  two  years  county  health  depart- 
ments in  North  Carolina  have  taken  significant  strides 
in  the  direction  of  developing  air  pollution  control 
programs.  This  article  will  undertake  to  outline  the 
essential  features  of  this  development. 

A  1959  study1  underlined  the  need  for  local  air 
pollution  control  programs  in  North  Carolina.  While 
this  need  was  well  recognized,  the  general  non- 
availability of  funds  for  this  purpose  precluded  the 
development  of  anything  other  than  token  efforts. 
With  the  advent  of  the  Clean  Air  Act,2  however, 
funding  difficulties  were  largelv  eliminated.  Title  I 
of  this  legislation  authorized  the  Secretary  of  Health, 
Education  and  Welfare  ".  .  .  to  make  grants  to  inter- 
municipal  or  interstate  air  pollution  control  agencies 
in  an  amount  up  to  three-fourths  the  cost  of  develop- 
ing, establishing,  or  improving  regional  air  pollution 
programs."  With  the  encouragement  and  assistance  of 
the  State  Board  of  Health,  several  county  health  de- 
partments competed  successfully  for  development 
grants.3 

The  first  award  for  a  development  project  was 
made  to  the  Guilford  County  Health  Department 
on  November  1,  1964.  Since  that  time  eight  other  de- 
velopment projects,  involving  fourteen  county  health 
departments,  have  been  initiated.  In  all  of  these 
projects,  resources  in  kind  was  used  for  matching  pur- 

1.  B.  C.  Blakeney  and  M.  D.  High,  Cleaner  Air  for  North 
Carolina,  North  Carolina  State  Board  of  Health.  Raleigh,  North 
Carolina,   September,    1959. 

2.  Public  Law  88-206,  December  17,  1963. 

3.  As  the  term  suggests,  development  grants  support  the 
development  of  air  pollution  control  programs.  Development 
projects  are  of  two  years'  duration.  To  qualify  for  a  grant,  the 
applicant  agency  or  its  policy-making  board  must  have  the 
authority  to  legislate  in  the  air  pollution  control  field.  Local 
boards  of  health  meet  this  requirement  under  the  grant  of 
authority  provided  by  G.S.  130-17:  ".  .  .  .  make  such  rules  and 
regulations,  not  inconsistent  with  law,  as  are  necessary  to  pro- 
tect and  advance  the  public  health." 
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poses.  The  participating  counties  on  a  single-county 
basis  include  Cleveland,  Durham,  Gaston,  Guilford, 
Mecklenburg,  New  Hanover,  and  Rowan.  The  two 
multi-county  projects  include  Buncombe,  Havwood, 
Henderson  and  Transylvania  counties,  and  Beaufort, 
Craven,   Hvde,  and  Pamlico  counties. 

I.  OBJECTIVES  OF  DEVELOPMENT 
PROJECTS 

The  objectives  of  development  projects  were 
threefold.  The  first  objective  was  to  conduct  a  com- 
munity air  pollution  survey  in  order  to  define  the  air 
pollution  problem  in  quantitative  terms  and  identify 
the  appropriate  means  of  dealing  with  the  problem. 
A  second  objective  was  that  of  training  health  de- 
partment personnel  in  air  pollution  control  technol- 
ogy. The  third  objective  was  the  adoption  of  air 
pollution  control  regulations  by  the  Board  of  Health 
by  the  end  of  the  two-year  project  period.4  How  these 
objectives  were  and  are  being  met  will  be  described 
below. 

II.  COMMUNITY    AIR    POLLUTION    SURVEY 

The  objectives  of  a  communitv  survey  were  to 
evaluate  the  air  pollution  problem  in  a  communitv 
and  to  propose  a  program  designed  to  manage  the 
problem.  In  so  doing,  the  project  sanitarians  (who 
were  personnel  already  with  the  various  county  de- 
partments of  health  made  use  of  manv  information 
sources.  In  addition  to  those  data  readily  available, 
they    conducted    certain    measurements    of    the    air 


4.  Award  of  an  establishment  grant,  which  provides  an  addi- 
tional three  years  of  support,  is  contingent  upon  adopting  regu- 
lations  to   control   air   pollution. 


FEBRUARY,  1967 


Table  1 
Significance  of  Air  Quality  Measurements  as  Pollution  Indicators 


Measurement 


Significance 


Particulate 

Suspended  particulate 
Dust  fall 

Soiling  index 

Gas 

Sulfur  dioxide 
Nitrogen  oxides 

Hydrogen  sulfide 
Carbon  monoxide 
Oxidant 


A  general  measure  of  particulate  pollution 

Large  particles  from  various  sources  which  settle  to  the  ground  close  to  the 

source,  e.g.,  soot 
An  indicator  of  smoke 

Produced  bv  the  combustion  of  coal  and  oil  containing  sulfur;  industrial  processes 
Produced  by  combustion  processes,  particularly  the  internal  combustion  engine; 

industrial  processes 
Industrial  processes 

Produced  bv  combustion  processes,  primarily  the  internal  combustion  engine 
An  indicator  of  photochemical  smog 


environment.  Data  on  pollutant  emissions,  climatic- 
factors,  and  air  quality  were  essential  to  the  charac- 
terization of  an  air  pollution  problem. 

Emission  Inventory 

As  the  term  would  suggest,  an  emission  inventory 
is  a  catalogue  of  the  various  pollutants,  their  quantity 
and  source,  discharged  to  the  community  atmos- 
phere. Emissions  data  were  obtained,  in  part,  bv  the 
use  of  questionnaires  which  were  submitted  to  pol- 
lutant producers.  Trade  associations5  generously  pro- 
vided information  on  fuel  consumption.  Estimates  of 
the  emission  of  particulates,6  sulfur  dioxide,  nitrogen 
oxides,  carbon  monoxide,  and  hydrocarbons  were 
commonly  prepared  and  were  expressed  in  tons  of 
pollutant  emitted  per  unit  of  time,  usually  one  day. 
The  emission  inventory  thus  provided  insight  into 
one  aspect  of  an  air  pollution  study— that  is,  what  and 
how  much  of  it  goes  into  the  air. 

Climatic  Data 

A  second  step  in  understanding  the  air  pollution 
problem  of  a  community  was  to  obtain  some  feeling 
for  the  relationship  between  climatic  or  weather 
factors  and  pollution  levels.  In  this  instance,  the  long- 
term  records  available  from  the  United  States  Weath- 
er Bureau  were  used.  A  factor  of  particular  interest 
was  wind  speed,  due  to  its  importance  in  dispers- 
ing and  diluting  pollutants.  (In  general,  the  greater 
the  wind  speed,  the  lower  the  pollutant  concentra- 
tion, assuming  that  pollutant  emissions  are  constant. ) 
The  variation  of  wind  speed  with  time— e.g.,  during 
a  day,  during  a  year— suggested  the  times  when 
pollution  levels  might  be  expected  to  be  high.  Tem- 
perature inversions,  in  which  warm  air  resides  above 
cold  air,7  were  of  interest  since  the}'  effectivelv  re- 
duce the  volume  of  air  available  for  the  dilution  of 


5.  Carolina    Solid    Fuel    Associates,    Greensboro 
Carolina   Oil  Fuel  Institute,   Raleigh.  N.   C. 

6.  Solid  or  liquid  particles. 

7.  Normally  air  temperature  decreases  with  height. 


N.    C.    and 


pollutants.  Distinction  should  be  made  between 
low-level,  nocturnal  inversions  which  develop  during 
the  early  evening  hours  on  clear  nights  with  low 
wind  conditions  and  are  dissipated  the  following 
morning  due  to  solar  heating  and  the  inversions  aloft 
that  mav  persist  for  several  days.  Western  North 
Carolina  falls  within  that  region  of  the  eastern  United 
States  in  which  the  greatest  frequency  of  long-dura- 
tion inversions  aloft  occurs. 

Topography,  while  not  a  climatic  factor,  was 
also  examined,  since  terrain  features  such  as  valleys 
will  obviously  affect  pollution  levels.  Other  climatic 
factors  that  were  considered  include;  precipitation, 
in  relation  to  atmospheric  cleansing  processes;  sun- 
shine, which  is  important  as  an  energy  source  for 
certain  chemical  reactions  that  occur  in  the  atmos- 
phere;8 and  degree-days,9  as  an  indicator  of  fuel 
use. 

An  examination  of  climatic  data  then  offered 
tentative  answers  to  such  questions  as:  At  what  sea- 
son of  the  year  will  the  pollution  levels  be  greatest? 
What  is  the  frequency  of  occurrence  of  low-level  in- 
versions? What  percentage  of  total  fuel  usage  is  ac- 
counted for  bv  the  month  of  January? 

Air  Quality   Measurements 

The  study  of  emissions  and  climatic  data  had 
partially  defined  the  pollution  problem.  The  next 
step  was  to  confirm  or  reject  and,  in  any  case,  define 
the  problem  further  by  actual  measurement. 

In  general,  the  following  air  quality  measure- 
ments were  made;  suspended  particulate,  dust  fall, 
soiling  index,  sulfur  dioxide,  nitrogen  oxide,  and  to 
a  lesser  extent,  hydrogen  sulfide,  carbon  monoxide, 
and  oxidant.  Generally,  these  measurements  were  ob- 
tained over  a  period  of  one  vear.  The  significance  of 
these  measurements  as  pollution  indicators  is  present- 
ed in  Table  1. 


8,  Photochemical  smog, 

9.  Degrees  below  65°F.  times  days. 
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Analysis  and  interpretation  of  the  foregoing  data 
led  to  a  definition  of  the  air  pollution  problem,  its 
causes,  and  its  solutions.  These  data  provided  the 
basic  information  upon  which  all  sound  control  pro- 
grams rest. 

Another  major  undertaking  of  a  community  sur- 
vey was  a  study  of  existing  governmental  programs 
concerned  with  or  related  to  air  pollution  control.  This 
involved,  first,  a  review  of  existing  regulations,  ordi- 
nances, and  codes.  In  particular,  attention  was  given 
to  municipal  air  pollution  ordinances,  building  and 
zoning  codes,  and,  of  course,  health  regulations.  This 
was  followed  by  a  review  of  the  operating  programs 
of  local  governmental  agencies.  These  reviews  served 
to  identify  regulatory  needs,  the  agencies  involved, 
and  those  areas  of  overlapping  responsibility.  Finally, 
the  survey  outlined  a  proposed  air  pollution  control 
program  as  well  as  the  regulations  needed  to  im- 
plement it. 

III.     PERSONNEL  TRAINING 

Undoubtedly,  the  factor  most  crucial  to  the  suc- 
cess of  these  projects  was  the  training  of  project  per- 
sonnel, particularly  sanitarians,  in  the  various  aspects 
of  air  pollution  technology.  This  need  was  met  by 
formal  instruction,  on-the-job  training,  and  seminars. 
The  Training  Program  of  the  Robert  A.  Taft  Sanitary 
Engineering  Center,  U.  S.  Public  Health  Service,  pro- 
vided the  formal  instruction.  A  one-week  course  spe- 
cifically tailored  to  the  needs  of  North  Carolina  was 
presented  at  Greensboro  during  October,  1964,  before 
the  projects  began.  One-week  sessions  were  held  again 
in  October  of  1965  and  1966.  On-the-job  training  was 
provided,  in  part,  by  representatives  of  the  State 
Board  of  Health  as  part  of  their  continuing  assistance 
to  the  projects. 

Major  credit,  however,  must  be  given  the  indi- 
vidual sanitarians  who  spent  manv  hours  of  their 
own  time  in  self-education  in  this  technical  field.  It  is 
well  worth  noting  that  because  of  these  efforts,  health 
agencies  in  North  Carolina  can  now  point  to  a  cadre 
of  sanitarians  knowledgeable  in  the  field  of  air  pollu- 
tion control. 

Inter-County  Air  Pollution  Conference 

In  December,  1965,  personnel  from  all  of  the 
project  counties  gathered  in  Greensboro  to  discuss 
common  problems  and  hopefully  to  find  solutions  to 
them.  This  meeting  was  the  first  of  a  series  which  has 
continued  on  a  bimonthly  basis  and  is  now  known 
as  the  Inter-County  Air  Pollution  Conference.  The 
topics  discussed  at  these  meetings,  originallv  con- 
cerned with  the  practical  problems  encountered  in 
air  pollution  surveys,  now  are  directed  to  the  broad 
questions  of  program  planning  and  management.  To 
use  an  illustration  of  this  transition,  the  Conference 
has  recently  undertaken  the  task  of  designing  and 
conducting  a  smoke-observer  training  course. 


New  Job   Classification 

Perhaps  the  greatest  problem  of  health  adminis- 
trators is  the  recruitment  and  retention  of  qualified 
personnel.  This  is  no  less  true  in  the  air  pollution 
control  field.  With  the  current  national  emphasis  on 
air  pollution  control,  the  demand  for  trained  person- 
nel far  exceeds  the  supply.  It  is  apparent  that  the 
long-range  success  of  air  pollution  control  programs 
in  North  Carolina  will  depend  in  no  small  measure 
upon  the  state's  ability  to  retain  as  well  as  to  recruit 
competent  people.  The  State  Personnel  Board  has 
instituted,  at  the  request  of  local  health  directors,  an 
Air  Hygienist  classification.  This  measure  should  go 
far  toward  meeting  the  twin  problems  of  recruit- 
ment and  retention,  in  that  it  identifies  the  individual 
as  a  professional  with  specific  skills  and  knowledge 
and  provides  remuneration  commensurate  with  that 
level  of  achievement. 

IV.  BOARD  OF  HEALTH  REGULATIONS 

To  help  local  boards  of  health  in  the  prepara- 
tion of  regulations,  the  State  Board  of  Health  asked  the 
Institute  of  Government  to  assist  it  in  preparing  a 
"sample"  regulation.  The  initial  draft  of  this  "sam- 
ple" regulation  was  distributed  to  all  of  the  project 
counties  for  comments.  The  comments  of  Public 
Health  Service  air  pollution  specialists  were  also  so- 
licited. The  draft  that  was  finally  submitted  to 
boards  of  health  for  their  use  thus  incorporated  the 
thinking  of  a  number  of  people.  Local  boards  of 
health  have  used  this  "sample"  regulation  in  the 
soirit  of  its  preparation,  recognizing  it  as  a  pre- 
liminary document  in  need  of  tailoring  to  meet  local 
circumstances. 

Highlights  of  Regulations 

At  this  writing,  seven  boards  of  health  have 
adopted  regulations  to  control  air  pollution.10  Some 
highlights  of  these  regulations  are: 

1.  Air  Pollution  Advisory  Committee 

While  the  number  of  committee  members 
may  vary  from  county  to  county,  the  function  of 
the  committee  does  not.  This  group— consisting  of 
representatives  of  agriculture,  industry,  the  gen- 
eral public,  and  others— sits  in  an  advisor)"  capa- 
city to  the  board  of  health  on  all  matters  relating 
to  air  pollution  control. 

2.  Source  Registration 

The  health  director  is  empowered  and/or  di- 
rected to  maintain  a  register  of  sources  of  air 
pollution  in  the  county.  This  provides  a  mech- 
anism for  keeping  the  emission  inventory,  dis- 
cussed above,  current. 


10.  Buncombe,  Durham,  Gaston,  Guilford,  Haywood.  Hender- 
son, and  New  Hanover. 
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Emissions  Prohibited 

a.  Visible  Emissions 

Smoke  and  other  visible  emissions  shall 
not  exceed  a  stated  number  on  the  Ringel- 
inann  Chart11  for  more  than  a  specified  period 
or  time.  Most  of  the  regulations  prescribe 
a  Ringelmann  Number  2.  not  to  be  exceeded 
for  more  than  four  minutes   in   any  one  hour. 

b.  Open  Burning 

Open  burning  is  prohibited  except  with 
the  approval  of  the  health  director.  Adminis- 
trativelv.   this  is  being  managed  by   a  permit 


11.  The  Ringelmann  Chart  illustrates  graduated  shades  of 
grav  to  black  for  use  in  estimating  the  light-obscuring  capacity 
of  smoke  The  Ringelmann  scale  numbers  of  1  through  5  corre- 
spond respectively  to  20  and  100  per  cent  light-obscuration. 


system,  the  establishment  of  zones  where  burn- 
ing is  permitted,  and  a  combination  of  the  two. 

e.    Emissions  Injurious  to  Health 

Emission  of  a  pollutant  or  pollutants  in 
such  manner  as  to  be  injurious  to  health  or 
constitute  a  nuisance  is  prohibited. 

SUMMARY 

County  health  departments  in  North  Carolina 
have  assumed  a  role  of  leadership  in  the  develop- 
ment of  local  air  pollution  control  programs.  This 
foresightedness  may  well  help  to  prevent  in  this  state 
the  serious  air  pollution  problems  that  currently 
threaten  the  health  of  citizens  in  many  communities 
across  the  nation. 
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Government  Spending: 

NORTH  CAROLINA  AND  THE  NATION 

A  Comparison  of  State  and  Local  Spending 
in  North  Carolina  with  National  Patterns 

by  S.  Kenneth  Howard 


[Editors  Note:  The  author  is 
Assistant  Director  of  the  Institute 
of  Government  and  Assistant  Pro- 
fessor of  Political  Science  at  the 
University  of  North  Carolina  at 
Chapel  Hill.  His  fields  are  public 
administration  and  public  finance. 

This  article  is  the  second  of  a 
pair.  The  first,  "Taxes:  North  Car- 
olina and  the  Nation— A  Compari- 
son of  State  and  Local  Taxes  in 
North  Carolina  with  National  Pat- 
terns," appeared  in  Popular  Gov- 
ernment for  October,  19(:6.  Both 
articles  are  part  of  a  forthcoming 
book  entitled  State  and  Local  Taxes 
in  North  Carolina— An  Introduc- 
tion.] 

Two  major  approaches  can  be 
used  when  trying  to  understand 
government  fiscal  operations.  The 
first  is  to  look  at  how  government 
raises  the  money  it  is  spending. 
What  revenue  sources,  primarily 
taxes,  are  utilized  bv  anv  particu- 
lar government?  In  the  second  ap- 
proach, emphasis  is  placed  upon 
how  governmental  revenues  are 
expended  among  the  variety  of 
public  services  rendered.  An  ear- 
lier article1  focused  attention 
upon  state  and  local  taxing  pat- 
terns throughout  the  nation  and 
within  North  Carolina.  This  article 


1.  "Taxes:  North  Carolina  and  the 
Nation — A  Comparison  of  State  and  Local 
Taxes  in  North  Carolina  with  National 
Patterns."  Popular  Government.  October. 
1966,  pp.    1-4. 


will  endeavor  to  complete  the  pic- 
ture bv  describing  state  and  local 
spending  on  a  comparable  basis. 

States  vary  in  the  way  in  which 
they  spend  their  public  money  as 
well  as  in  the  economies  from 
which  they  derive  that  monev. 
These  spending  differences  result 
primarily  from  more  or  less  delib- 
erate but  uncoordinated  public 
policy.  In  general,  appropriate 
legislative  bodies  determine  how 
state  and  local  monev  will  be 
spent,  but  the  multitude  of  units 
involved  means  that  the  total 
spending  levels  achieved  result 
from  the  cumulation  of  independ- 
ent decisions  rather  than  from 
carefully  coordinated  decisions. 

Also,  some  jurisdictions  prefer 
higher  levels  of  government  serv- 
ices and  spending  than  do  others. 
In  some  cases,  however,  spending 
differences  may  be  less  reflective  of 
differences  in  preferences  than  of 
differences  in  economic  capacity  to 
afford  government  services.  In  ad- 
dition, other  factors,  such  as  geog- 
raphv,  may  necessitate  higher  lev- 
els of  spending  for  certain  public 
activities,  such  as  highway  con- 
struction or  snow  removal.  None- 
theless, it  may  be  instructive  to 
see  how  selected  states  apportion 
their  spending  among  the  major 
functions  of  government. 

At  the  outset,  it  is  again  proper 
to  note  that  interstate  comparisons 


Howard 

are  most  valid  if  state  and  local 
spending  are  combined.2  In  addi- 
tion, reasonable  decisions  must  be 
made  as  to  which  factors  or  ex- 
penditure programs  and  which 
states  will  be  compared.  Finally, 
expenditure  figures  are  more  com- 
parable if  given  on  a  per  capita 
basis  so  that  comparisons  are  not 
confused  or  distorted  bv  the  fact 
that  more  populous  states  must  of 
necessity  spend  greater  dollar 
amounts  in  providing  public  serv- 
ices. Table  1  provides  the  data  and 
rankings  required  for  an  interstate 
comparative  analysis  of  spending 
patterns. 


For   a    fuller   explanation,    see   ibid.. 
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Tolal  State  and  Local 
General  Spending 

North  Carolina  spends  about 
$120  per  capita  less  in  total  gen- 
eral state  and  local  expenditures 
than  the  national  average— $265 
compared  with  S3S7.  Among  the 
selected  states,  onlv  South  Carolina 
spent  less  in  1964-65-S23S.  Rank- 
ings, however,  show  that  South 
Carolina  governments  spent  less 
than  anv  others  in  the  country,  in- 
cluding Washington,  D,  C  and  the 
state  ranks  51st.  North  Carolina 
spent  about  $27  more  per  capita 
than  South  Carolina  in  1964-65, 
but  still  ranked  onlv  49th  nation- 
ally—below neighboring  Virginia 
and  Georgia,  which  stood  42nd 
and  43rd  respectively.  Among  the 


southern  states  east  of  the  Missis- 
sippi River,  onlv  Louisiana  ( 26th ) , 
Maryland  (31st),  and  Florida 
(32nd)  ranked  higher  than  40th. 

The  bottom  half  of  Table  1  re- 
veals the  full  extent  of  the  region- 
al tendency  toward  relatively  low 
levels  of  government  spending. 
The  ten  states  in  the  nation  that 
spent  the  least  per  capita  in  1964- 
65  for  total  general  state  and  local 
services  were,  in  order  of  low 
spending: 

South  Carolina 

Arkansas 

North  Carolina 

Tennessee 

Mississippi 

Alabama 


West  Virginia 
Kentucky 
Georgia 
Virginia 

Another  point,  however,  is  that 
these  same  states  also  rank  very 
low.  well  below  the  national  av- 
erage, in  per  capita  personal  in- 
come. In  1965,  these  ten  states  in- 
cluded the  bottom  eight  on  this 
criterion:  all  but  one  (Virginia, 
31st )  ranked  below  40th  nationally 
in  per  capita  personal  income. 
These  states  mav  spend,  and  con- 
sequently tax,  less  than  is  typical 
nationally,  but  they  also  have  less 
to  tax  in  the  first  place. 

The  state  in  which  state  and  lo- 
cal units  spent  the  most  per  capita 


Table   1 

Ranking  of  Per  Capita  Personal  Income  and  Per  Capita  Expenditures  by  State  and  Local   Govern- 
ments for  Selected  Functions  in  1964-65:  National  Average,  North  Carolina,  and  Selected  States 
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United  States 

$2,724 

8386.73 

$115.44 

$30.25 

$63.05 

$32.58 

$27.66 

$13.15 

$  8.09 

$  5.69 

North  Caroling 

2,028 

to- 

265.04 

v.* 

87.48 

42 

25.74 

32 

40.46 

51 

21.65 

ii 

19.20 

12 

7.76 

42 

5.75 

34 

1.74 

44 

Georgia 

2,156 

ll 

310.02 

r; 

88.29 

41 

21.36 

13 

49.91 

Hi 

26.82 

29 

33.89 

7 

7.81 

10 

4.28 

11 

4.62 

23 

South  Caroling 

1.838 

49 

237.88 

51 

79.65 

46 

17.88 

46 

41.53 

.-,11 

16.14 

19 

20.54 

35 

7.10 

47 

1.67 

51 

1.09 

51 

Virginia 

2,392 

31 

311.21 

12 

100.63 

34 

21.61 

42 

73.40 

11 

12.75 

51 

18.57 

11 

9.42 

30 

7.07 

26 

3.19 

34 

New  Jersey 

3,242 

7 

354.08 

:::: 

119.52 

21 

14.20 

49 

47.68 

is 

19.32 

17 

23.51 

26 

18.11 

5 

10.03 

13 

7.03 

10 

New  York 

3,242 

7 

479.83 

7 

135.54 

in 

22.86 

39 

49.42 

17 

40.35 

s 

48.60 

2 

22.81 

2 

6.80 

27 

8.82 

6 

Ohio 

2.816 

17 

331.32 

37 

101.11 

32 

24.10 

36 

60.01 

38 

25.91 

32 

19.83 

38 

10.32 

25 

9.67 

14 

3.71 

30 

Pennsylvania 

2,728 

19 

327.33 

3S 

105.35 

29 

14.62 

48 

53.74 

12 

27.42 

28 

19.64 

41 

11.50 

22 

6.24 

29 

3.86 

27 

Ten  Lowest-Spending  Slates  (in  order 

of  total  general  spending  per  capita) 

South  Carolina 

$1,838 

49 

$237.88 

51 

$79.65 

46 

$17.88 

46 

$41.53 

50 

$16.14 

19 

$20.54 

35$  . 

17 

$  1.67 

51 

8  1.09 

51 

Arkansas 

1,781 

50 

264.45 

.",(] 

72.45 

51 

22.94 

38 

52.95 

11 

33.75 

14 

19.02 

43 

5.87 

51 

4.53 

39 

111 

50 

North  Carolina 

2.02S 

45 

265.04 

49 

87.48 

42 

25.74 

32 

40.46 

51 

21.65 

11 

19.20 

12 

7.76 

42 

5 .  75 

34 

1.74 

44 

Tennessee 

1,992 

47 

283.10 

48 

74.25 

49 

19.83 

15 

68.32 

2'J 

20.03 

45 

25.14 

19 

7.70 

43 

5.86 

:;i 

3.90 

26 

Mississippi 

1,566 

51 

296.88 

47 

72.53 

50 

29.27 

26 

72.06 

24 

28.90 

25 

24.94 

Jii 

7.29 

46 

2.03 

50 

1.37 

47 

Alabama 

1,910 

48 

306.57 

46 

76.50 

17 

23.11 

37 

67.28 

30 

35.55 

12 

19.68 

H 

7.45 

44 

5.71 

35 

3.16 

35 

West  Virginia 

2,007 

46 

306 . 78 

45 

81.83 

45 

27.26 

-".i 

76.47 

.'II 

36.17 

11 

16.71 

4i 

6.15 

51 

5.80 

32 

2.01 

13 

Kentucky 

2,043 

11 

307.56 

44 

76.18 

is 

27.46 

27 

66.13 

31 

31.92 

19 

19.80  39 

7.37 

1; 

11.35 

9 

1.34 

IS 

Georgia 

2,156 

11 

310.02 

43 

88.29 

41 

21.36 

43 

49.91 

46 

26.82 

29 

33.89    7 

7.81 

11 

4.28 

11 

4.62 

23 

Virginia 

2,392 

:;i 

341.21 

42 

100.63 

34 

21.61 

42 

73.40 

22 

12.75 

51 

18.57  44 

9.42 

30 

7.07 

26 

3.19 

34 

Sources:  On  personal  income:  Survey  of  Current  Business,  April,  1966,  pp.  7-8.. 

On  expenditures:  Government  Finances  in  1965,  pp.  45-48. 
"Rankings  that  include  Washington,  D.  C. 
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in  1964-65  was  Alaska,  where  the 
figure  was  over  $928.  Among  the 
selected  states,  New  York  was  high- 
est with  a  figure  of  $480  and  a 
ranking  of  seventh  nationally. 

Selected  Areas  of  Expenditure 
The  three  largest  areas  of  do- 
mestic spending  have  traditionally 
been  education,  highways,  and 
welfare.  The  1964-65  data  reveal 
that  this  pattern  has  again  held 
true  for  state  and  local  govern- 
ments nationally.  However,  the 
amounts  spent  on  these  particular 
functions  show  some  interesting 
variations  among  the  selected 
states. 

•  Educational  expenditures  can 
be  broken  into  two  categories— 
those  for  local  or  primary  and  sec- 
ondary levels,  and  those  for  higher 
or  post-high  school  education.  Na- 
tionally, state  and  local  units  spent 
$115  per  capita  for  local  educa- 
tion. North  Carolina  spent  $87  and 
ranked  42nd.  Again,  Alaska  led  all 
states,  spending  nearly  $176  per 
capita  for  local  education;  New 
York  led  the  selected  states,  spend- 
ing $136  and  ranking  tenth  na- 
tionally. The  state  that  spent  the 
least  for  this  function— $72  per 
capita— was   Arkansas. 

The  top  half  of  the  table  indi- 
cates a  regional  tendency,  since  all 
of  the  southern  states  were  below 
the  national  average  and  also 
below  the  other  four  selected 
states.  The  complete  data  confirm 
this  tendency.  Among  the  ten 
lowest-spending  states,  Virginia 
ranked  the  highest  on  per  capita 
expenditures  for  local  education; 
it  stood  34th  nationally,  followed 
by  Georgia,  which  ranked  41st. 
The  other  eight  low-spending 
states  filled  eight  of  the  remaining 
nine  bottom  rankings  based  on  this 
criterion. 

In  higher  education.  North  Caro- 
lina spent  less  than  the  national 
average  per  capita— $26  as  against 
$30-but  it  ranked  32nd  nationally 
and  stood  higher  than  any  of  the 
other  states  on  the  top  portion  of 
Table  1.  The  selected  states  in- 
clude five  of  the  lowest-ranking  ten 
on  this  particular  basis.  In  meeting 


their  citizens*  needs  for  such  edu- 
cation, the  states  obviously  vary  in 
the  reliance  or  importance  placed 
upon  private,  as  contrasted  with 
public,  institutions  of  higher  learn- 
ing. In  this  area  of  government 
spending,  North  Carolina  stands 
higher  nationally  than  it  does  on 
any  other  function  listed. 

Once  again  Alaska  spent  the 
most— nearly  S65  per  capita;  not 
surprisingly,  Washington,  D.  C, 
spent  the  least— $2. 40.  Excluding 
the  District  of  Columbia,  Massa- 
chusetts spent  the  least— $13.48 
per  capita. 

North  Carolina,  with  its  rank  of 
32nd,  was  not  the  only  state  among 
the  lowest  ten  in  total  general 
spending  to  show  a  sharp  jump 
when  rankings  were  made  in  this 
particular  field.  Mississippi  stood 
26th  nationally  in  1964-65  on  per 
capita  expenditures  for  higher  ed- 
ucation; Kentucky  was  27th;  and 
West  Virginia  was  29th. 

•  Highway  expenditures  in  1964- 
65  by  state  and  local  governments 
amounted  nation-wide  to  $63  per 
capita.  North  Carolina  spent  con- 
siderably less— $40— and  ranked 
51st  nationally.  The  dollar  amount 
spent  on  this  activity  in  North 
Carolina  will  obviously  rise  as  the 
figures  begin  to  reflect  spending 
from  the  $300  million  bond  issue 
approved  in  1965.  These  funds  will 
be  expended  over  several  years 
and  will  probablv  amount  to  a  $10 
to  $15  per  capita  increase  during 
that  period.  Just  how  much  these 
additional  outlays  will  increase  the 
state's  relative  ranking  is  not  clear. 
Table  1  shows  that  the  46-rank- 
ing  state,  Georgia,  spent  nearly 
$10  more  per  capita,  and  that 
the  42nd-ranking  state,  Pennsyl- 
vania, spent  over  $13  more  per 
capita.  Interestingly,  the  selected 
states  included  five  of  the  lowest 
six  states  in  per  capita  highway 
spending.  Among  this  group  onlv 
Virginia  exceeded  the  national  av- 
erage, ranking  22nd.  Alaska  again 
led  all  states  in  this  category  with 
$327  per  capita. 

Logic  argues  that  highway 
spending  should    be    affected  sig- 


nificantly by  land  area,  topog- 
raphy, climatic  conditions,  popula- 
tion density  and  the  extent  of  pop- 
ulation concentration  in  urban 
areas.  However,  none  of  these  fac- 
tors really  explain  the  differences 
that  emerge.  North  Carolina  is  one 
of  the  largest  states  in  the  Union 
in  land  area,  and  it  has  some  rug- 
ged topography,  yet  it  ranks  51st 
in  highway  spending.  Perhaps  its 
relatively  low  degree  of  urbaniza- 
tion is  a  vital  consideration.  On  the 
other  hand,  New  York  has  an  ap- 
proximately equal  land  area,  much 
harder  climatic  conditions,  com- 
parable topographic  conditions, 
and  a  much  higher  level  of  popu- 
lation concentration  in  metropoli- 
tan regions.  Despite  these  differ- 
ences, New  York  ranks  only  47th  in 
per  capita  spending  for  highways. 
Futhermore,  Virginia— where  cli- 
matic conditions  should  be  no  more 
severe  than  in  North  Carolina, 
where  the  land  area  is  smaller  than 
in  either  North  Carolina  or  New 
York,  where  topographic  condi- 
tions mav  be  more  crucial  than  in 
either  of  the  other  two  states,  and 
where  the  level  of  urbanization  is 
well  below  that  of  New  York- 
spends  considerably  more  than  the 
other  two.  Among  the  ten  general- 
ly lowest-spending  states,  Virginia 
is  exceeded  in  the  highway  field 
onlv  bv  West  Virginia,  which  ranks 
20th.  In  this  case,  West  Virginia's 
small  land  area,  which  helps  keep 
highway  costs  down,  may  be  more 
than  offset  bv  both  climatic  and 
topographic  considerations.  How- 
ever, almost  none  of  these  factors 
help  explain  why  Mississippi,  an- 
other low-spending  state,  should 
rank  24th  nationally  in  per  capita 
expenditures  for  highways. 

A  quite  different  set  of  factors 
may  better  explain  North  Caro- 
lina's ranking.3  In  this  state,  all  re- 
sponsibility for  secondary  roads  has 
been  assigned  to  the  state  govern- 
ment; in  many  states  such  roads 
are  a  responsibility  of  the  counties. 
As  a  result,  local  governments  in 
North  Carolina,  including  both  mu- 


3.  These  suggestions  have  been  made 
by  Mr.  William  Babcock,  State  Highway 
Administrator,   and  his  staff. 
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nicipalities  and  counties,  are 
spending  relatively  little  on  high- 
way activities.  As  a  consequence. 
little  property  tax  revenue,  tin" 
dominant  local  revenue  source,  is 
combined  with  the  state  revenues 
assigned  to  highways  to  support  to- 
tal state-local  outlays  in  this  field. 

The  state  must  finance  its  high- 
way activities,  including  secondary 
roads,  from  the  revenues  in  the 
Highway  Fund.  In  North  Carolina. 
these  revenues  come  from  three 
major  sources:  gasoline  taxes, 
vehicle  registration  fees,  and  fed- 
eral aid.  The  state's  gasoline  tax 
is  set  at  the  rate— seven  cents 
per  gallon— that  is  most  typical 
among  the  states.  Vehicle  registra- 
tion fees  tend  to  be  lower  than  in 
other  states.  Relative  to  its  land 
area  and  population.  North  Caro- 
lina has  received  little  federal  aid 
for  the  interstate  system.  It  is  quite 
likely  that  federal  aid  for  inter- 
state highways  plays  a  large  part 
in  explaining  the  rankings  Virginia 
and  West  Virginia  achieved  in  this 
field. 

Funds  available  for  highway  ac- 
tivities at  the  state  level  in  North 
Carolina,  as  compared  with  other 
states,  have  been  held  down  and 
have  not  been  augmented  as  much 
as  is  typical  elsewhere  by  local 
revenues  and  federal  aid.  At  the 
same  time,  the  state  government 
has  been  required  to  support  sec- 
ondary roads  from  these  revenues 
rather  than  assign  this  responsibil- 
ity to  local  units.  It  appears,  there- 
fore, that  in  North  Carolina,  rev- 
enue factors  have  combined  with 
the  unusually  wide  range  of  high- 
way responsibilities  assigned  to  the 
state  level  to  cause  total  state-local 
spending  per  capita  to  be  relative- 
ly low  in  this  field  of  government- 
al service. 

•  Welfare  is  the  third  largest 
functional  field  for  state  and  local 
spending.  In  1964-65.  these  govern- 
ments spent  over  S32  per  capita  in 
this  area.  North  Carolina  spent  less 
than  the  average— approximately 
822  per  capita— and  ranked  41st 
nationally.  The  highest-spending 
states  on  this  basis  are  Oklahoma 


(S66>  and  Louisiana  (§58).  Two 
of  the  three  lowest  states  on  this 
basis  are  in  the  comparison  group 
at  tlie  top  of  Table  1.  These  are 
North  Carolina's  neighbors.  Vir- 
ginia and  South  Carolina.  How- 
ever, the  pattern  that  seems  to  be 
forming  is  shattered  bv  Ceorgia. 
which  ranks  29th  nationally.  The 
other  four  selected  states  show 
even  greater  diversity:  New  Jersey 
ranks  47th  nationally  and  New 
York  eighth  in  expenditures  for 
welfare  purposes. 

The  ten  lowest-spending  states 
present  a  vers'  interesting  picture 
with  respect  to  public  welfare  ex- 
penditures. Five  of  the  ten  stand 
among  the  top  half  of  the  states 
for  this  factor:  West  Virginia  leads 
them  with  a  national  rank  of  11th. 
At  29th  position  nationally.  Geor- 
gia is  sixth  among  the  ten  general- 
ly lowest-spending  states  and  at 
the  bottom  of  this  "higher"  welfare- 
spending  group.  Anions;  the  re- 
maining four  generally  low-spend- 
ing states,  none  ranks  higher  than 
North  Carolina's  41st  in  per  capita 
welfare  expenditures. 

•  A  related  function,  health  and 
hospitals,  accounts  for  the  next 
largest  segment  of  state  and  local 
spending.  Throughout  the  nation. 
a  little  under  82S  per  capita  was 
'■'-'-  nded  on  these  activities  in 
1964-65.  North  Carolina  spent  well 
below  the  national  average— a  lit- 
tle over  819  per  capita— and 
ranked  42nd.  With  expenditures  of 
over  $70  per  capita,  the  District  of 
Columbia  ranked  first  nationally, 
while  New  York  paced  the  fifty 
states.  spending  about  849  per  cap- 
ita. The  lowest-ranking  state  in  this 
field  was  South  Dakota,  where 
state  and  local  units  expended 
813.49  per  capita  in  1964-65. 

The  selected  states  reveal  no 
clear  patterns.  Of  the  southern 
states.  Virginia  and  South  Carolina 
rank  at  the  lower  end  of  the  scale 
with  North  Carolina,  but  Georgia, 
with  an  expenditure  of  nearly  S34 
per  capita.  stands  seventh  na- 
tionally. Among  the  selected 
urban-industrial  states.  New  York 
ranks  second  nationally,  but  Penn- 


sylvania ranks  41st.  just  ahead  of 
North  Carolina.  Among  the  ten 
generally  lowest-spending  states, 
only  two  others  besides  Georgia- 
Tennessee,  ranking  19th.  and  Mis- 
sissippi, ranking  20th— are  above 
the  lower  third  in  per  capita 
spending  for  health  and  hospital 
activities. 

•  The  amount  expended  for  po- 
lice protection  tends  to  vary  with 
the  degree  of  urbanization  among 
the  states.  Nationally,  the  average 
expenditure  for  this  function  in 
1964-65  was  813.15  per  capita. 
Washington,  D.  C.  stood  first  in 
this  category,  spending  over  834 
per  capita.  New  York  again  led 
the  states,  spending  just  under  823 
per  capita.  North  Carolina  expend- 
ed 87.76  and  ranked  42nd. 

Among  the  selected  states,  all  of 
the  urban-industrial  states  expend- 
ed more  for  police  activities  than 
did  the  southern  group.  Among  the 
latter.  Virginia  was  the  highest, 
standing  30th  nationally.  Virginia 
was  the  only  state  among  the  gen- 
erally lowest-spending  ten  to  rank 
above  40th  on  this  basis.  The  low- 
est state  in  the  nation  was  Arkan- 
sas, which  spent  $5.87  per  capita 
for  rolice  activities. 

•  Sewerage  activities  consist  of 
providing  sewers  and  sewage-dis- 
posal facilities  and  services.  Al- 
though predominantly  a  local 
function,  this  is  a  field  in  which 
the  states  themselves  are  becoming 
increasingly  active  both  directly 
and  through  fiscal  grants  and  tech- 
nical assistance  to  local  units.  It 
would  seem  logical  that  states 
with  high  concentrations  of  urban 
population  would  spend  relative- 
ly more  on  these  activities.  The 
figures  on  Table  1  tend  to  bear 
this  out.  but  the  relationships  are 
not  clear-cut. 

Throughout  the  country  in  1964- 
65.  state  and  local  governments 
spent  just  over  88  per  capita  pro- 
viding sewerage  functions.  North 
Carolina  was  below  the  national 
average,  spending  85.75  per  capita 
and  ranking  34th.  Washington, 
D.  C,  ranked  first  in  these  calcu- 
lations, spending  822.57  per  capita. 


14 


POPULAR  GOVERNMENT 


Among  the  states  proper,  Hawaii 
was  first  and  Nevada  second. 

Two  of  the  selected  southern 
states,  Georgia  and  South  Caro- 
lina, ranked  lower  than  North  Car- 
olina. South  Carolina  had  the 
smallest  per  capita  expenditure  for 
this  activity  in  the  nation.  How- 
ever, the  other  southern  state,  Vir- 
ginia, stood  right  in  the  middle  na- 
tionally, ranking  26th.  New  York, 
which  ranked  very  high  both  na- 
tionally and  among  the  selected 
states  on  other  urban  functions, 
stood  only  27th  on  this  particular 
basis.  New  Jersey  led  the  selected 
states,  spending  just  over  $10  per 
capita  and  standing  13th  nation- 
ally. Ohio  followed  closely  in  14th 
place. 

North  Carolina  has  given  in- 
creasing attention  to  problems  of 
sewage  disposal  and  water  pollu- 
tion. It  is  noteworthy  that  among 
the  functions  shown  on  Table  1, 
the  state's  national  ranking  was 
higher  in  only  one  other  field, 
higher  education.  Among  the  ten 
generally    lowest-spending    states. 


Kentucky  made  the  greatest  jump 
in  ranking,  standing  ninth  nation- 
ally in  per  capita  expenditures  for 
sewerage  activities  with  an  expen- 
diture of  $11.35.  Among  the  re- 
maining nine,  only  Virginia  (26th), 
Tennessee  (31st),  and  West  Vir- 
ginia (32nd)  stood  higher  than 
North  Carolina. 

•  The  final  governmental  func- 
tion to  be  included  in  this  analysis 
is  parks  and  recreation.  Across  the 
nation,  state  and  local  governments 
spent  an  average  of  $5.69  per 
capita  for  these  facilities  and  pro- 
grams during  1964-65.  North  Caro- 
lina spent  considerably  less— $1.74 
—ranking  44th  nationally.  Nevada, 
with  a  per  capita  expenditure  of 
$18.51,  spent  more  on  this  factor 
than  am-  other  state.  Among  the 
selected  southern  states,  only  Geor- 
gia ranked  in  the  upper  half 
(23rd),  while  South  Carolina  stood 
last  in  the  nation.  The  two  most 
urbanized  states.  New  York  and 
New  Jersey,  were  highest  among 
those   selected,    ranking   sixth    and 


10th  respectively  throughout  the 
nation.  Pennsylvania  and  Ohio 
wen-  below  average,  ranking  27th 
and  30th.  The  ten  generally  lowest- 
spending  states  included  four  of 
the  nation's  lowest  six  on  this  cri- 
terion; only  two  ol  the  ten,  Geor- 
gia and  Tennessee,  ranked  above 
the  lower  third  nationally. 

Summary 

For  almost  all  fields  of  govern- 
mental activity,  per  capita  expen- 
ditures in  North  Carolina  are 
among  the  lowest  in  the  country. 
These  rankings  are  matched  and 
partially  explained  by  the  state's 
relatively  low  per  capita  personal 
income.  In  total  general  state  and 
local  spending  per  capita.  North 
Carolina  stood  49th  nationally.  It 
achieved  its  highest  national  rank- 
ings in  the  functional  fields  of 
higher  education  (32nd)  and  sew- 
erage (34th).  In  1964-65,  it  ranked 
last  in  per  capita  highway  spend- 
ing, and  in  most  other  major  ex- 
penditure fields,  it  ranked  in  the 
mid  and  low  forties. 
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These  young  men  ar  in  the  midst 
of  the  three-month  Basic  Training 
School  for  new  State  Highway  Pa- 
trol members.  This  is  the  second  of 
three  Basic  Schools  to  be  conduct- 
d  by  the  Institute  of  Government 
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year. 
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Legislative  Commission  Reports: 

I.  STUDY  OF  THE  REVENUE  STRUCTURE  OF 
THE  STATE  OF  NORTH  CAROLINA 

prepared  by  Thomas  Alexander 


The  Commission  for  the  Study 
of  Revenue  Structure  has  made 
recommendations  for  changes  in 
the  tax  laws  of  North  Carolina  and 
its  report  gives  the  recommenda- 
tions along  with  explanations  of 
the  recommendations  and  the  rea- 
sons therefor.  In  brief  summary, 
the  principal  recommendations 
made  by  this  Commission  and  the 
revenue  effect  of  enactment  of 
each  are :  _ 

(1)  that  a  tax  credit  against  the 
income  tax  be  allowed  equal 
to  50%  of  property  taxes 
paid  by  companies  engaged 
in  manufacturing  in  North 
Carolina  on  their  inventorv 
of  raw  materials  and  goods 
in  the  process  of  manufacture 
(effect  upon  General  Fund 
revenue:  loss  of  $7,500,000 
per  year); 


(2)  that  the  intangibles  tax  on 
demand  deposits  be  eliminat- 
ed ( effect  upon  local  reve- 
nue: total  loss  per  year  $7S0,- 
000-eounties  $506,000  and 
municipalities  $274,000 ) ; 

(3)  that  accounts  receivable  be 
taxable  under  the  intangibles 
tax  on]ij  when  the  customer 
receives  the  goods  in  North 
Carolina  (effect  upon  local 
revenue:  total  loss  per  vear 
$100,000-c  o  u  n  t  i  e  s  $65,000, 
municipalities  $35,000 ) ; 

(4)  that  shares  of  stock  in  sub- 
sidiary corporations  be  ex- 
empted from  taxation  ( ef- 
fect upon  local  revenue:  to- 
tal loss  per  year  $250,000- 
counties  $162,000,  municipal- 
ities $88,000 ) ; 

(  5 )  that  the  tax  rate  on  interest- 
bearing      deposits      be      in- 


creased from  the  present  10^ 
to  25^  per  $100  (effect  upon 
local  revenue:  total  gain  per 
year  $1,240,000  -  counties 
$805,000,  municipalities 
$435,000); 

(6)  that  the  corporation  fran- 
chise tax  form  be  combined 
with  the  corporation  income 
tax  form  so  only  one  return 
that  need  be  filed  ( effect 
upon  General  Fund  revenue: 
negligible); 

(7)  that  changes  be  made  in 
Schedule  B  to  eliminate 
numerous  sections,  to  make 
other  sections  more  equita- 
ble, to  prohibit  counties  from 
levying  business  and  occupa- 
tional licenses,  and  to  elimi- 
nate most  of  the  duplication 
of  licenses  by  the  state  and 
municipalities     ( effect    upon 


EDITOR'S  NOTE 


As  a  special  service  to  its  readership, 
Popular  Government  is  pleased  to  publish  the 
reports  of  governmental  and  legislative  com- 
missions to  be  presented  to  the  1967  North 
Carolina  General  Assembly.  The  reports  of  the 
Election  Laws  Revision  Commission,  the  Com- 
mission on  Aviation,  the  Commission  for  the 
Study  of  the  Revenue  Structure  of  the  State, 
and  the  Department  of  Water  Resources 
Water  Law  Study  are  published  in  this  issue. 
The  report  of  the  Commission  on  the  Study 
of  the  Board  of  Trustees  of  the  University  of 
North  Carolina  was  analyzed  in  the  December, 
1966,  issue.  The  substance  of  the  report  of  the 
Legislative     Research    Commission    and     the 


Motor  Vehicle  Financial  Responsibility  and 
Compulsory  Insurance  Commission  is  schedul- 
ed to  be  covered  in  March. 

The  contents  of  commission  reports 
almost  invariably  play  an  important  role  in 
legislative  consideration  and  passage  of  laws 
having  a  vital  effect  upon  the  entire  state. 
Although  not  all  of  the  recommendations  of 
study  commissions  arc  accepted,  the  substance 
of  these  reports  will  provide  the  basis  for  con- 
sideration, discussion,  and  action  by  the  1967 
General  Assembly.  Their  publication  at  this 
time  permits  a  valuable  preview  of  the  nature 
and  directions  of  upcoming  changes  of  North 
Carolina  public  law  and  government. 
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revenue:  State  General  Fund 
loss     S2.400.000    per    year, 
county     loss     $364,000"    per 
year,    municipal     gain  $885,-       (11) 
000  per  year ) ; 

(8)  that  members  of  the  armed 
forces  serving  in  a  combat 
zone  be  exempt  from  income 
tax  on  service  pay  up  to  $200 
per  month  ( effect  upon  Gen- 
eral Fund  revenue:  loss  of 
$300,000  per  year); 

(9)  that  farmers  be  permitted  to 
deduct     land-clearing     ex- 
penses   in    determining    their 
income  tax  (effect  upon  Gen-      (12) 
eral    Fund    revenue:   negligi- 

ble); 

(10)  that  sales  taxes  paid  by  con- 
tractors on  materials  used  in 
the  performance  of  contracts 
for  counties  and  municipali- 
ties not  be  refunded  to  the 
counties  and  municipalities 
(effect  upon    revenue:    Gen- 


(14 


eral  Fund  gain  $1,450,000 
per  vear,  local  government 
loss  $850,000  per  year ) ;  ( 13 ' 

that,  as  an  alternate  source 
of  revenue  to  replace  losses 
to  the  State  General  Fund 
which  would  result  from 
adoption  of  other  recommen- 
dations (//  needed  to  balance 
the  budget),  a  tax  be  levied 
on  cigarettes  at  a  rate  of  1$ 
per  package  with  equivalent 
rates  on  other  tobacco  prod- 
ucts (effect  upon  revenue: 
gain  of  $10,000,000  per 
year ) ; 

that  there  be  authorized  a 
local  -  option,  county  -  wide  ( 15 ) 
sales  tax  at  the  rate  of  1%  to 
be  collected  by  the  State  De- 
partment of  Revenue  and  to 
be  shared  by  the  county  and 
the  municipalities  therein 
(potential  effect  upon  local 
revenue ;  total  gain  per  vear  ( 16 ) 
$53,950,000  -  counties  $36.- 


675.000,  municipalities  $17,- 
275,000): 

that  municipalities  be  au- 
thorized to  levy  a  tax  on 
motor  vehicles  of  $10  per 
year  (potential  effect  upon 
municipal  revenue:  gain  of 
$5,950,000  per  year); 

that  County  Boards  of 
Equalization  and  Review  be 
required  to  notify  taxpayers, 
by  mail,  of  the  decisions 
made  bv  the  Board  on  prop- 
erty tax  appeals  within  thir- 
ty days  after  adjournment  of 
the  Board; 

that  the  State  Board  of  As- 
sessment be  provided  a  full- 
time  staff  of  its  own,  includ- 
ing valuation  and  appraisal 
specialists,  and  a  budget  of 
its  own  (no  estimate  of 
cost); 

that  the  expenses  of  the 
State  Board  of  Assessment  be 


Table   1 

Estimated  Effect  Upon  State  General  Fund  Revenue 

of  Recommended  Changes  in  Revenue  Laws  (Each  Year) 

Amount  of    Amount  of 
Revenue       Revenue 
Decreases      Increases 

Corporation  Income  Tax: 

Tax  credit  for  manufacturers'  inventories    $  7,500,000 
Schedule  B  License  Taxes: 

Various  amendments  (Net)  2,400,000 

Individual  Income  Tax: 

Exempt  military  service  pay  in 

combat  zones  300,000       

Deduction  of  land  clearing  expenses  negligible   . 

Technical  amendments  to 

Revenue  Laws  (Net)  150,000 

Sales  Tax: 

Disallow  refunds  to  counties  and  munici- 
palities of  sales  tax  paid  bv  contrac- 
tors working  on  local  government 

Contracts  $      850,000° 

Replacement  Revenue: 

Levy  a  tax  on  cigarettes  at  2c  per 

package  and  equivalent  tax  on  other 

tobacco  products  10,000,000 

$10,350,000     $10,850,000 

Net  gain  to  State  General  Fund  $      500.000 

*State  would  also   retain  an  estimated   S60O.00O   in    revenue   which   would   otherwise   be 
refunded  to  the  federal  government. 
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Table  2 

Estimated  Effect  Upon  Revenue  of  Counties  and  Municipalities  of  Recommended  Changes 

in  Tax  Laws  (Each  Year) 


All  Local  Units 

Co 

ratics 

Municipalities 

Losses 

Gains 

Losses 

Gains 

Losses          Gains 

Intangible  Personal  Property  Tax: 

Exempt  demand  deposits  from 

taxation 

$780,000 

&... 

$506,000 

S 

$274,000 

$.. 

Situs  of  accounts  receivable 

redefined  on  a  "destination" 

basis 

100.000 

65.000 

35.000 

Exempt  shares  of  stock  in 

subsidiaries  from  taxation 

250,000 

162.000 

88,000 

Increase  tax  rate  on  interest- 

bearing  deposits  from  10c  to 

25c  per  $100 
License  Taxes 

1,240,000 

805,000 

435,000 

520.000 

1.041,000 

364,000 

156,000 

1,041,000 

Levy  of  real  estate  transfer  tax  at 

50c  per  $500  of  sale  price 
Potential  from  levy  of  local-option 

S00.000 

800.000 

sales  tax  at  1?  (if  all  units 

adopt  the  tax) 

53,950.000 

36,674,727 

17,272,294 

Potential  from  increasing  municipal 

motor  vehicle  licenses  to  $10  (if 

all  units  lew  at  maximum  rate) 

5,950.000 

5.950,000 

paid  from  the  proceeds  of 
the  intangible  personal  prop- 
erty tax; 

( 17 )  that  studies  of  ratios  of  ap- 
praised value  to  market  val- 
ue of  property  be  conducted 
on  a  continuing  basis  (no  es- 
timate of  cost ) ; 

(IS)  that  the  laws  providing  for 
assessment      by      the      State 


Board  of  Assessment  of  prop- 
erty of  public  service  cor- 
porations be  rewritten  ( ef- 
fect upon  local  revenue:  neg- 
ligible); 
19)  that  the  State  Board  of  As- 
sessment assess  the  property 
of  airlines,  motor  carriers,  bus 
companies,  and  transporta- 
tion pipelines  and  certify  as- 


sessed values  to  local  gov- 
ernments for  taxation  ( effect 
upon  local  revenue:  no  esti- 
mate made); 
20 )  that  a  tax  be  levied  on  trans- 
fers of  real  estate  at  50?  on 
each  $500  of  the  total  sale 
price  to  replace  the  present 
federal  tax  which  is  due  to 
expire    on    January    1,    1968. 


Table  3 

Potential  County  and  City  Revenue  from  1%  Local-Option  Sales  Tax 

(  To  be  administered  by  the  State  ) 

(The  potential  revenue  for  each  countu  area  has  been  allocated  to  the  county 

government  and  the  cities  and  towns  within  the  county  according  to  the  propcrtij 

tax  levies  of  each  jurisdiction.) 


Counties    and    Cities 

Amount 

Counties    and    Cities 

Amount 

Counties    and 

Cities 

Amount 

Alamance 

§     615.751 

Anson 

127,954 

Lansing 

288 

Burlington 

310,570 

Ansonville 

545 

West   Jefferson 

13,675 

Elon  College 

3.284 

Lilesville 

1,933 

Avery 

53,691 

Gibsonville 

3,957° 

McFarlan 

239 

Banner  Elk 

S16 

Graham 

56,731 

Morven 

1,627 

Crossnore 

471 

Mebane 

19,355° 

Peachland 

595 

Elk  Park 

635 

Alexander 

92,704 

Polkton 

612 

Newland 

2,604 

Tavlorsville 

16,223 

Wadesboro 

18.276 

Beaufort 

360,424 

Alleghany 

52,020 

Ashe 

103,391 

Aurora 

3.759 

Sparta 

2,915 

Jefferson 

2,684 

Bath 

524 
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with  the  revenue  to  lie  re- 
tained bv  the  counties  ( ef- 
fect upon  county  revenue: 
gain  of  SSOO.OOO  per  vear) ; 
(21)  that  the  State  Constitution 
be  amended  to  remove  the 
minimum      persona]      cxemp- 


(22^ 


tions  in  the  income  tax  and 
to  permit  the  General  Assem- 
bly to  establish  the  personal 
exemptions; 

tli  at  certain  "technical 
amendments"  proposed  by 
the     Commissioner    of     Rev- 


enue be  adopted  (net  effect 
on  Central  Fund  revenue: 
loss  of  S150.000  per  year); 
and 

i  23  )   that   a   continuing   tax   study 
commission  be  authorized. 


Counties    and    Cities 

Amount 

Couniies    and    Cities 

Amount 

Counties    and    Cities 

Amount 

Belhaven 

8,914 

Granite  Falls 

17.661 

Tabor  Citv 

11,125 

Chocowinitv 

3.126 

Hudson 

4.932 

Whiteville 

44.152 

Pantego 



Lenoir 

133,362 

Craven 

450.185 

Washington 

84,610 

Rhodhiss 

2,737° 

Bridgeton 

2.6S7 

Washington  Park- 

3,572 

Camden 

12,902 

Cove  Citv 

339 

Bertie 

90.552 

Carteret 

192,070 

Dover 

673 

Askewville 

111 

Atlantic  Beach 

4,573 

Havelock 

12,381 

Aulander 

5,060 

Beaufort 

27.207 

New  Bern 

106.749 

Colerain 

1,237 

Cape  Carteret 

704 

Vanceboro 

4.861 

Kelford 

686 

Emerald  Isle 

2,083 

Cumberland 

1.170,729 

Lewiston 

1,000 

Morehead  City 

47.676 

Falcon 

148 

Powellsville 

231 

Newport 

6.818 

Favetteville 

405,301 

Roxobel 

743 

Caswell 

50.323 

Hope  Mills 

9,176 

Windsor 

4,958 

Milton 

193 

Linden 

144 

Woodville 

120 

Catawba 

S23.225 

Spring  Lake 

13,655 

Bladen 

131.308 

Brookford 

5,523 

Stedman 

1.145 

Bladenboro 

5.700 

Catawba 

3,612 

Currituck 

32.S31 

Clarkton 

5,966 

Claremont 

7,097 

Dan- 

S7.436 

Dublin 

1,114 

Conover 

30.613 

Kill  Devil  Hills 

8,494 

Elizabethtown 

9,792 

Hickorv 

312.016 

Manteo 

4.501 

Tar  Heel 

64 

Longview 

30.S50 

Nags  Head 

13.844 

White  Lake 

3,687 

Maiden 

17,405 

Davidson 

521.109 

Brunswick 

105,491 

Newton 

59,665 

Denton 

7,896 

Boiling  Spring  Lakes 

472 

Chatham 

157.S26 

Lexington 

86.018 

Bolivia 

118 

Goldston 

1,606 

Thomasville 

160.3SS 

Long  Beach 

6.S01 

Pittsboro 

9,120 

Davie 

91,764 

Ocean  Isle  Beach 

639 

Siler  Citv 

35,553 

Mocks  ville 

19.995 

Shallotte 

1,370 

Cherokee 

96.805 

Duplin 

202,029 

Southport 

6,403 

Andrews 

9.625 

Beulaville 

3.639 

Sunset  Beach 

141 

Murphv 

24.S45 

Calvpso 

1,640 

Yaupon  Beach 

1,492 

Chowan 

79,844 

Faison 

3.591 

Buncombe 

1,439,541 

Edenton 

19.399 

Kenansville 

2.19S 

Asheville 

585,765 

Clay 

20.111 

Magnolia 

1,327 

Barnardsville 



Havesville 

1,581 

Mount  Olive 

64* 

Biltmore  Forest 

21,243 

Cleveland 

564.527 

Rose  Hill 

5.374 

Black  Mountain 

12,151 

Boiling  Springs 

3,870 

Teach ey 

223 

Weaverville 

5,515 

Grover 

2,137 

Wallace 

21.516 

Burke 

319.957 

Kings  Mountain 

34.292 

Warsaw- 

10.674 

Drexel 

9.803 

Lattimore 

285 

Durham 

1.112.146 

Glen  Alpine 

1,970 

Lawndale 

3.067 

Durham 

643.518 

Morganton 

81.700 

Shelby 

91.832 

Edgecombe 

269.003 

Rhodhiss 

1.900° 

Waco 



Battleboro 

1.047° 

Valdese 

36.13S 

Columbus 

30S.695 

Conetoe 

459 

Cabarrus 

656.553 

Bolton 

6S4 

Macclesfield 

2.509 

Concord 

159.615 

Brunswick 

320 

Pinetops 

4,379 

Mt.  Pleasant 

6.S95 

Chadbourn 

8,361 

Princeville 

179 

Caldwell 

306,219 

Fair  Bluff 

3.046 

Rockv   Mount 

142,506° 

Blowing  Rock 

357" 

Lake  Waccamaw 

3.607 

Sharpsburg 

161° 

FEBRUARY,  1967 


19 


Counties  and  Cities 

Amount 

Counties  and  Cities 

Amount 

Counties  and  Cities 

Amount 

Speed 

3S4 

Canton 

62.418 

Beargrass 

104 

Tarboro 

51.844 

Clyde 

4.318 

Everetts 

391 

Whitakers 

2,065° 

Hazelwood 

8,090 

Gold  Point 



Forsyth 

1,910,871 

Wavncs  ville 

34,944 

Hamilton 

506 

Kernersville 

23,415 

Henderson 

348,815 

Hassell 

118 

Winston-Salem 

1,105,274 

Hendersonville 

66,959 

Jamesville 

1.013 

Franklin 

138,040 

Laurel  Park 

6,245 

Oak  Citv 

1 .065 

Bunn 

469 

Hertford 

137,145 

Parmele 

101 

Centervillc 



Ahoskie 

41,759 

Robersonville 

8,558 

Franklinton 

7,746 

Harrellsville 

601 

Williamston 

32,809 

Louisburg 

9,689 

Murfreeslioro 

13,779 

McDowell 

182,361 

Youngsville 

1,918 

Winton 

3,709 

Marion 

36,327 

Gaston 

1,001,926 

Hoke 

56,288 

Old  Fort 

5,324 

Belmont 

27,867 

Raeford 

13,830 

Mecklenburg 

3,970,159 

Bessemer  Citv 

20,830 

Hyde 

25,036 

Charlotte 

2,648,886 

Cherryville 

24,243 

Iredell 

469,030 

Cornelius 

7,371 

Dallas 

6,170 

Harmony 

675 

Davidson 

5,949 

Gastonia 

283,545 

Love  Valley 

266 

Huntersville 

3,726 

Lowell 

9,054 

Mooresville 

96,084 

Matthews 

2,498 

MeAdenville 



Statesville 

156,950 

Pineville 

7,619 

Mt.  Holly 

34,745 

Troutman 

5,863 

Mitchell 

77,781 

Ranlo 

7,775 

Jackson 

122,257 

Bakersville 

2,433 

Spencer  Mountain 

333 

Dillsboro 

763 

Spruce  Pine 

20,818 

Stanley 

16,421 

Sylva 

16,832 

Montgomery 

123,396 

Gates 

25,733 

Webster 



Biscoe 

4,699 

Gates  ville 

907 

Johnston 

377,230 

Candor 

4,042 

Graham 

40,255 

Benson 

11,277 

Mt.  Gilead 

9,823 

Robbinsville 

4,245 

Clayton 

7,755 

Star 

4,071 

Granville 

131,370 

Four  Oaks 

4,102 

Troy 

13,830 

Crecdmoor 

4,715 

Kenlv 

4,261 

Moore 

258,958 

Oxford 

31,393 

Micro 

699 

Aberdeen 

12,008 

Stem 

91 

Pine  Level 

3,589 

Cameron 

310 

Stovall 

358 

Princeton 

3,142 

Carthage 

10,520 

Greene 

52,490 

Selma 

10,059 

Pinebluff 

3,716 

Hookerton 

523 

Smithfield 

31,791 

Pinehurst 

10,859 

Snow  Hill 

3,881 

Jones 

29,472 

Robbins 

9,500 

Walstonburg 

394 

Maysville 

692 

Southern  Pines 

41,604 

Guilford 

2,605,893 

Pollocksville 

568 

Vass 

4,893 

Gibsonville 

10,873° 

Trenton 

578 

Nash 

430,280 

Greensboro 

1,388,084 

Lee 

246,840 

Bailey 

4,929 

High  Point 

540,708 

Broadwav 

2,977 

Battleboro 

850" 

Jamestown 

8,364 

San  ford 

125,545 

Castalia 

365 

Halifax 

404,785 

Lenoir 

470,880 

Middlesex 

3,016 

Enfield 

15,412 

Crifton 

1,196° 

Nashville 

10,694 

Halifax 
Hobgood 

1,332 
404 

Kinston 
LaGrange 

144,417 
5,450 

Red  Oik 

J-lvTLl     V-ZcllV. 

Rocky  Mount 

188,320  s 

Littleton 

2,456° 

Pink  Hill 

2,690 

Sharpsburg 

1,213* 

Roanoke  Rapids 

178,560 

Lincoln 

195,442 

Spring  Hope 

10,154 

Scotland  Neck 

14,234 

Lincolnton 

37,927 

Whitakers 

2,373° 

Weldon 

19,381 

Macon 

118,204 

New  Hanover 

670,627 

Harnett 

285,533 

Franklin 

23,532 

Carolina  Beach 

22,479 

Angier 

9,509 

Highlands 

7,710 

Kure  Beach 

4,685 

Bunn  Level 



Madison 

49,008 

Wilmington 

423,886 

Coats 

4,309 

Hot  Springs 

2,341 

Wrightsville  Beach 

30,142 

Dunn 

49,118 

Marshall 

4,475 

Northampton 

76,974 

Lillington 

12,673 

Mars  Hill 

2,248 

Conway 

2,271 

Haywood 

325,454 

Martin 

157,726 

Garysburg 

85 
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Counlies  and  Cities 

Gaston 

Jackson 

Lasker 

Rich  Square 

Seaboard 

Severn 

Woodland 
Onslow 

Chadwick  Acres 

Holly  Ridge 

Jacksonville 

Richlands 

Swansboro 
Orange 

Carrboro 

Chapel  Hill 

Hillsborough 

Mebane 
Pamlico 

Alliance 

Bayboro 

Oriental 

Vandemere 
Pasquotank 

Elizabeth  City 
Pender 

Atkinson 

Burgaw 

Surf  City 

Topsail   Beach 

Watha 
Perquimans 

Hertford 

Winfall 
Person 

Roxboro 
Pitt 

Ayden 

Bethel 

Falkland 

Farmville 

Fountain 

Greenville 

Grifton 

Grimesland 

Winterville 
Polk- 
Columbus 

Saluda 

Tryon 
Randolph 

Asheboro 

Franklinville 

Liberty 

Ramseur 

Randleman 
Seagrove 


Amount 

Counties  and  Cities 

Amount 

Counties  and  Cities 

Amount 

1,312 

Stalev 

138 

Gibson 

2,839 

1,627 

Richmond 

292.415 

Laurinburg 

28,846 

30 

Ellerbe 

5.614 

Wagram 

1,757 

2,222 

Hamlet 

44,640 

Stanlv 

299,767 

1,192 

Hoffman 

145 

Albemarle 

72.085 

661 

Rockingham 

60,163 

New  London 

506 

1,466 

Robeson 

448.845 

Norwood 

11,494 

348,598 

Fairmont 

16,864 

Oakboro 

2,495 



Lumber  Bridge 



Richfield 

254 

1,020 

Lumberton 

71,334 

Stanfield 

781 

176,814 

Maxton 

8,559 

Stokes 

87,711 

7,690 

McDonalds 

9 

Danbury 

31 

9,204 

Ornim 

123 

Walnut  Cove 

3,721 

322,292 

Parkton 

2,977 

Surrv 

398,795 

15,092 

Pembroke 

6.276 

Dobson 

8,706 

115,234 

Proctorville 

178 

Elkin 

49.485 

7,760 

Red  Springs 

12.6S3 

Mount  Airy 

96.069 

3,530° 

Bowland 

7,231 

Pilot  Mountain 

17,180 

35.390 

Saint  Pauls 

12,025 

Swain 

57.073 



Rockingham 

424.938 

Brvson  Cirv 

13.998 

961 

Draper 

17.002 

Transvlvania 

121.524 

952 

Leaksville 

38,735 

Brevard 

30.523 

436 

Madison 

19,616 

Rosman 

711 

213,274 

Mavodan 

7,888 

Tyrrell 

18.466 

109,767 

Reidsville 

97,260 

Columbia 

3,075 

62.606 

Sprav 

24,358 

Union 

291,310 

278 

Stoneville 

3,40S 

Indian  Trail 

222 

7,434 

Rowan 

654,523 

Marsh  ville 

8,745 

2,561 

China   Grove 

12,450 

Monroe 

42.785 

1,546 

Cleveland 

1,983 

Waxhaw 

2,597 



East  Spencer 

9,120 

Win  gate 

3,043 

45,209 

Faith 

1,320 

Vance 

220.281 

5,595 

Granite  Quarrv 

6,556 

Henderson 

88,500 

183 

Landis 

16,708 

Kittrell 

85 

159,306 

Rockwell 

6,701 

Middleburg 

154 

43,245 

Salisbury 

339,541 

Wake 

2.4S6.725 

49S,971 

Spencer 

29,612 

Apex 

16,726 

14,685 

Rutherford 

295,427 

Cary 

51,118 

S,166 

Alexander  Mills 

373 

Fuquav-Varina 

40,841 

350 

Bostic 

322 

Garner 

.34,354 

24,162 

Ellenboro 

555 

Hollv  Springs 

1,222 

2,167 

Forest  City 

22,190 

Knightdale 

3,535 

144,695 

Lake  Lure 

7,028 

Morrisville 

506 

7,108° 

Ruth 

513 

Raleigh 

1,136,640 

908 

Rutherfordton 

26,690 

Rolesville 

3,143 

4,314 

Spindale 

39,202 

Wake  Forest 

9,309 

72,6S4 

Sampson 

249.007 

Wendell 

20,885 

1,913 

Autrvville 

157 

Zebulon 

18,887 

3,506 

Clinton 

41,331 

Warren 

71,593 

8,887 

Garland 

3,208 

Littleton 

3.235' 

375,464 

Harrells 



Macon 

172 

99,741 

Newton  Grove 

2,156 

Norlina 

3,586 

1,897 

Roseboro 

4,534 

Warrenton 

5,449 

13,275 

Salemburg 

1.2S1 

Washington 

96,378 

14,138 

Turkev 

18S 

Creswell 

1,582 

14,106 

Scotland 

204,591 

Plymouth 

37,533 

414 

East  Laurinburg 



Roper 

2,075 
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Counties  and  Cities 

Amount 

Watauga 

138,525 

Blowing  Rock 

35,435e 

Boone 

27,016 

Wayne 
Eureka 

561,524 
1,378 

Fremont 

7,016 

Goldsboro 

248,294 

Mount  Olive 

30,586° 

Pikeville 

2.678 

Seven  Springs 

576 

Wilkes 

325,673 

\T.  Wilkesboro 

75,869 

Ronda 

1,930 

Wilkesboro 

19,217 

Wilson 

411,558 

Black  Creek- 

979 

Elm  City 

4,090 

Lucama 

1,174 

Saratoga 

1,643 

Sharpsburg 
Sims 

905° 
666 

Stantonsburg 

2,620 

Wilson 

179,540 

Yadkin 

111,585 

Arlington 

1,509 

Booneville 

2,284 

East  Bend 

S57 

Jonesville 

11,005 

Yadkinville 

10,496 

Yancey 

57,324 

Burnsville 

9,953 

Totals: 

All  Counties 

36,674,727 

All   Municipalities 
Grand  Total 

17,272,294 
$53,947,021 

•Indicates  amount  allocated  to  city  situ- 
ated within  2  or  more  counties.  Total 
amounts  if  adjoining  counties  imposed 
levy    are    as   follows: 

Battleboro    (Edgecombe,   Nash)  $     1,897 

Blowing  Rock  (Caldwell,  Watauga)  35,792 
Gibsonville  (Alamance,  Guilford)  14.830 
Grifton    (Lenoir,  Pitt)  8,304 

Littleton    (Halifax.   Warren)  5,691 

Mebane    (Alamance.    Orange)  22,885 

Mount   Olive    (Duplin.    Wayne)  30,650 

Rhodiss    (Burke.   Caldwell)  4.637 

Rocky  Mount  (Edgecombe.  Nash)  330.826 
Sharpsburg    (Edgecombe, 

Nash,   Wilson)  2,279 

Whitakers   (Edgecombe,  Nash)  4,438 


II.  REPORT  OF  THE 
ELECTION  LAWS 
REVISION  COMMISSION 

prepared  by  Oral  L.  Yates 


It  is  anticipated  that  early  in 
the  1967  session  of  the  General 
Assembly  there  will  be  introduced 
a  bill  which  is  designed  to  recodify 
the  laws  of  North  Carolina  dealing 
with  primaries  and  general  elec- 
tions. I  should  like  to  say  some- 
thing about  why  that  bill  has  been 
drafted  and  how  the  work  has 
been   carried   on. 

The  primary  and  general  elec- 
tion laws  of  this  state1  are  to  be 
found  in  Chapter  163  of  the  Gen- 
eral Statutes.  In  that  chapter  are 
twenty-two  articles  and  more  than 
two  hundred  sections  enacted  over 
a  period  of  years  stretching  from 
1900  to  1965".  Many  of  the  provi- 
sions are  obsolete,  and  manv  of  the 
sections  contain  troublesome  incon- 
sistencies. 

Out  of  his  experience  as  chair- 
man of  a  county  board  of  elec- 
tions. Senator  William  Z.  Wood  of 
Forsyth  came  to  the  legislature 
convinced  that  our  election  laws 
needed  simplification  and  clarifica- 
tion. During  the  1965  session  he 
introduced  the  resolution  that, 
when  passed,  created  the  Election 
Laws  Revision  Commission.  Sena- 
tor Gordon  Hanes  and  I  joined  in 
its  introduction.  Later  it  was  my 
privilege  to  preside  over  the  Sen- 
ate Election  Laws  Committee, 
which  gave  this  resolution  a  favor- 
able report. 

Commission  Membership 

Under  the  terms  of  Resolution 
71  the  seven  members  of  the  Com- 
mission were  chosen  as  follows: 

Three  were  named  by  the  Gov- 
ernor—one on  nomination  of  the 
state  chairman  of  the  Democratic 
Party,  one  on  nomination  of  the 
state  chairman  of  the  Republican 
Party,  and  one  on  the  Governor's 


own  nomination.  The  Governor's 
appointees  were:  J.  Max  Thomas 
of  Marshville,  G.  Fred  Steele,  Jr.  of 
Durham,  and  William  C.  Reeves 
of  Weaverville. 

Two  members  were  named  bv 
the  Speaker  of  the  House:  Repre- 
sentative }.  Thurston  Arledge  of 
Polk  and  Representative  M.  Glenn 
Pickard  of  Alamance. 

Two  members  were  named  bv 
the  Lieutenant  Governor  as  Presi- 
dent of  the  Senate:  Senator  Wood 
and  myself. 

Organization 

The  Election  Laws  Revision 
Commission  held  its  first  meeting 
on  January  14,  1966.  and  elected 
me  as  its  chairman  and  Mr.  J.  Max 
Thomas  as  its  vice-chairman.  The 
full  Commission  has  met  eight 
times  for  deliberations,  and  we  will 
meet  whenever  necessary  until 
our  terms  expire  on  June  30,  1967. 
We  began  work  with  a  careful 
consideration  of  Resolution  71 
which  created  our  Commission. 
We  noted  especially  the  following 
provision : 

It   shall   be   the   responsibility 
of  the  Commission  to  conduct  a 
thorough   study   of   the   election 
laws  of  this  State  and  to  prepare 
and   draft  the  legislation  neces- 
sary   to    recodify    the    election 
laws  to  make  them  as  clear  and 
concise  as  possible    and    to    re- 
move  any   ambiguities,   conflicts 
and  inaccuracies. 
It  was  the  unanimous   opinion   of 
the  members  that  we  were  called 
upon  to  clarify,  simplify,  and  codi- 
fy, but   not   to  write  new   law.   We 
also  agreed    that    our    assignment 
was  confined  to  the  primary  and 
general  election  laws  as  codified  in 
Chapter  163  of  the  General  Stat- 
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utes.  We  did  not  deal  with  local 
acts  concerned  with  elections,  and 
we  did  not  deal  with  municipal 
and  special  election  laws. 

The  Commission  invited  the 
Chairman  and  Executive  Secretary 
of  the  State  Board  of  Elections  to 
attend  its  sessions  and  to  make  any 
recommendations  they  felt  desira- 
ble. We  asked  the  Attorney  Gen- 
eral to  attend  our  sessions  in  per- 
son or  through  a  deputy  or  assist- 
ant. As  soon  as  we  had  organized, 
I  sent  letters  to  the  state  chairmen 
of  the  Democratic  and  Republican 
Parties  and  to  the  chairman  of 
each  countv  board  of  elections, 
asking  that  they  communicate  to 
us  any  suggestions  they  might 
have  for  our  attention.  A  number 
of  suggestions  were  received  and 
were  given  full  consideration. 

The  Study 

At  the  Commission's  request, 
Mr.  Henry  W.  Lewis  of  the  Insti- 
tute of  Government  of  the  Univer- 
sity of  North  Carolina  at  Chapel 
Hill  undertook  the  research  neces- 
sary to  assist  us  make  our  analysis 
of  the  State's  present  election  laws. 
He  also  assisted  the  Commission  in 
drafting  the  new  codification. 

Mr.  James  F.  Bullock,  Assistant 
Attornev  General,  advised  the 
Commission  on  the  recodification 
of  sections  of  the  law  defining 
criminal  offenses  in  connection 
with  office-seeking  and  elections. 

Mr.  Alex  Brock,  Executive  Secre- 
tarv  of  the  State  Board  of  Elec- 
tions, attended  Commission  meet- 
ings and  advised  us  on  many 
points. 

For  purposes  of  intensive  study, 
the  members  of  the  Commission 
were  assigned  to  seven  small  sub- 
committees. Bv  reading  the  sub- 
committee titles  I  can  indicate  the 
breadth  of  our  study: 

I.  Organization  and  Gener- 
al Scope  of  the  Roles  of 
the  State  Board  of  Elec- 
tions, Countv  Boards  of 
Elections,  and  Precinct 
Election  Officials. 
II.  Registration  of  Voters- 
Procedure  and  Qualifica- 
tions. 


III.  Primary    Law  and   Proce- 
dure. 

IV.  General      Election      Law 
and  Procedure. 

V.    Voting      Machines       and 

Their  Use. 
VI.     Absentee  Voting  —  Civil- 
ian and  Military. 
VIT.     Corrupt  Practices  Act  and 
Other  Crimes  in  Connec- 
tion with  Elections. 

The  subcommittee  svstem  permit- 
ted us  to  give  careful  review  to  all 
parts  of  Chapter  163  of  the  Gen- 
eral Statutes,  and  to  the  sugges- 
tions we  received  from  countv 
election  board  chairmen  and  oth- 
ers. Our  studv  revealed  the  follow- 
ing major  difficulties  with  the  ex- 
isting election  laws: 

1.  Various  segments  of  the  pri- 
marv  and  election  laws  were 
enacted  manv  vears  apart  with- 
out serious  thought  for  laws  al- 
ready on  the  statute  books. 

2.  Manv  sections,  often  scattered 
through  widelv  separated  por- 
tions of  the  election  laws,  deal 
with  the  same  subject  or  pro- 
cedure, often  raising  serious 
problems  of  interpretation. 

3.  Certain  terms  are  used  in  dif- 
ferent parts  of  the  law  to  mean 
different  things;  there  are  no 
plain  definitions. 

4.  In   a  number  of  instances  cer- 
tain   portions    of    the    present 
election  laws  are  in  direct  con- 
flict with  other  portions. 

5.  A  number  of  sections  are  dated 
and  are  now  obsolete;  they  clut- 
ter up  the  chapter  and  mislead 
the  user. 

Each  subcommittee  submitted 
working  drafts  recodifying  the  sta- 
tutes in  its  area  of  special  concern 
in  an  effort  to  correct  the  difficul- 
ties I  have  just  listed.  The  sub- 
committee drafts  were  then  re- 
viewed, analvzed,  and  amended 
by  the  full  Commission.  In  this 
way  we  developed  our  final  draft. 

The  Recodification 

As  directed  by  Resolution  71. 
the  Commission  has  drafted  the 
legislation  necessary  to  recodify 
the   primary   and   general   election 


laws  of  this  State.  The  draft  has 
been  prepared  in  the  form  of  a 
bill  for  introduction  in  the  General 
Assembly.  Within  a  few  weeks 
each  of  vou  will  receive  a  copy  of 
our  printed  report,  which  carries 
the  text  of  the  recodification. 

Explanatory  Annotations 

Attached  to  our  printed  report  is 
a  detailed  explanation  of  how  our 
recodification  treats  each  section 
now  found  in  Chapter  163.  To  as- 
sist members  of  the  General  As- 
sembly as  well  as  others  who  must 
consider  the  bill,  we  have  em- 
ployed two  techniques: 

First,  we  have  prepared  an  in- 
dex which  provides  a  convenient 
means  for  tracing  the  whereabouts 
of  each  section  of  the  present  law 
in  the  recodification. 

Second,  we  have  annotated  each 
section  in  the  recodification  to  ex- 
plain the  wavs  in  which  its  form, 
language,  and  substance  vary  from 
its  antecedent  section  or  sections. 

Supplemental  Comments 

As  I  stated  at  the  opening  of 
my  remarks,  the  Commission 
members  were  fixed  in  their 
understanding  that  thev  had  not 
been  called  upon  to  write  new 
law;  thev  confined  their  efforts  to 
simplification  and  clarification. 
Nevertheless,  as  we  went  about  our 
work,  we  came  to  believe  that  cer- 
tain ideas  and  suggestions  for 
changing  the  law  should  be  sub- 
mitted to  the  1967  General  Assem- 
bly for  whatever  action  it  might 
see  fit  to  take.  These  are  not  rec- 
ommendations; thev  are  merely 
points  which  we  feel  should  be 
given  serious  consideration.  They 
form  the  final  section  of  our  print- 
ed report. 

A  Final  Note 

Our  Commission  members  have 
worked  in  great  harmony.  Thev 
bring  to  vou  a  unanimous  report. 
Thev  urge  vou  to  studv  it  and 
give  it  favorable  consideration.  It 
is  our  conviction  that  recodification 
is  the  necessary  first  step  in  an  in- 
telligent reappraisal  of  North  Car- 
olina's election  laws. 
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HI.  REPORT  OF  THE  BOARD  OF  WATER 
RESOURCES  ON  THE  PROGRESS 
OF  THE  WATER  LAW  STUDY 

prepared  by  Gen.  James  K.  Townsend 


Ladies  and  gentlemen  of  the 
1967  General  Assembly,  I  appear 
before  vou  todav  with  some  hesi- 
tance  to  talk  about  the  progress 
and  general  status  of  the  Water 
Law  Studv  directed  bv  your  1965 
predecessors.  The  principal  reason 
for  my  hesitance  is  that  I  am  an 
engineer,  whereas  many  of  you 
are  lawyers,  and  my  efforts  to  ex- 
plain matters  of  water  law  in  sim- 
ple terms  may  seem  to  insult  vour 
intelligence. 

Bv  way  of  background  I  would 
like  to  sav  a  little  about  some  fea- 
tures having  to  do  with  the  law  of 
water.  There  are  two  great  systems 
of  water  law  in  the  United  States. 
One  is  commonlv  referred  to 
as  the  appropriative  svstem  ( or 
prior  appropriation )  and  the  other 
is  referred  to  as  the  riparian  sys- 
tem (or  land  ownership  rights). 

Systems  of  Water  Law 

The  appropriative  svstem  pro- 
vides for  beneficial  use  of  water 
wherever  needed  based  on  acqui- 
sition of  rights  bv  purchase,  per- 
mit, or  prior  use.  Priority  in  time 
determines  the  priority  in  right 
when  the  water  supply  is  short. 
There  is  usually  no  time  limitation 
to  the  right  and  the  water  does 
not  have  to  be  used  on  riparian 
lands.  The  system  is  applicable  to 
surface  waters  and  usually  to 
ground  waters  in  the  states  where 
it  has  been  adopted.  The  system 
is  dominantlv  used  in  the  17  west- 
ern states.  Some  few  eastern  states 
make  use  of  appropriative  con- 
cepts and  there  is  also  some  resi- 
due of  riparian  concepts  in  the 
West. 

The  appropriative  system  is  nor- 
mally  administered  by   state   gov- 


ernmental organizations,  with  the 
courts  serving  as  umpires  when 
disputes  cannot  otherwise  be  re- 
solved. The  svstem  grew  up  in  the 
arid  west  as  a  more  or  less  natural 
consequence  of  the  pattern  of  de- 
velopment and  the  scarcity  of  wa- 
ter. It  has  been  characterized  as  a 
system  lacking  flexibility  and  en- 
couraging waste  because  there  is 
no  incentive  for  the  holder  of  a 
right  to  reduce  his  consumption, 
nor  is  there  any  provision  which 
would  insure  changing  priorities. 

The  riparian  svstem  in  its  pure 
and  original  form  tied  water  rights 
to  riparian  lands,  and  each  land 
owner  was  permitted  to  use  the 
water  as  be  saw  fit  with  the  obli- 
gation to  pass  it  along  to  down- 
stream owners  substantially  undi- 
minished in  quantity  and  quality. 
This  theory  of  rights  is  not  directly 
applicable  to  ground  water,  but 
the  governing  rule  in  riparian  areas 
is  usually  called  the  American 
Rule,  or  a  reasonable-use  rule. 
Each  landowner  is  entitled  to  sink 
wells  and  draw  all  the  water  he 
can  obtain,  provided  that  it  is  for 
a  beneficial  use  on  his  own  land. 
His  protection  against  his  neigh- 
bors is  virtually  nil,  since  each  has 
similar  rights,  regardless  of  the  ef- 
fect on  others. 

The  riparian  system  has  pre- 
vailed in  areas  where  water  is 
plentiful.  Rights  adhere  onlv  to 
riparian  lands,  and  do  not  transfer 
with  parcels  sold  off  if  such  par- 
cels lose  access  to  the  water. 
Rights  need  not  be  exercised  to  re- 
main valid.  Hence  the  riparian 
system  has  been  labeled  as  one  of 
ever  diminishing  scope  and  as 
one  of  uncertainty  since  a  use  may 


go  along  unmolested  for  years  until 
some  downstream  owner  under- 
takes to  exercise  his  own  rights. 
Also  the  riparian  svstem  depends 
upon  the  courts  to  resolve  con- 
flicts onlv  after  the  clash  of  rights 
occurs. 

The  explanation  I  have  given 
you  is  necessarily  over-simplified 
and  omits  many  technicalities  and 
variations.  I  have  said  nothing 
about  eminent  domain,  prescrip- 
tive rights,  correlative  ground- 
water rights,  percolating  water 
versus  underground  streams,  rights 
in  diffused  surface  waters,  and  the 
like. 

The  State  of  North  Carolina  ad- 
heres to  the  riparian  svstem  for 
surface  waters  and  the  reasonable- 
use  svstem  for  ground  waters.  In 
the  past  the  people  and  their  law 
makers  have  been  very  reluctant 
to  see  any  modification  in  the  law. 

As  time  moves  on  and  our  State 
gains  in  population  and  economic 
development,  the  available  water 
supplv  cannot  possibly  meet  all  the 
demands  on  it  without  some  de- 
gree of  management  bv  the  State 
government.  The  Board  of  Water 
Resources,  on  its  inception  in  1959, 
was  charged  bv  its  law  to  studv 
and  recommend  legislation  affect- 
ing water. 

Impetus   for   Present   Siudy 

This  brings  us  to  the  turn  of 
events  which  caused  the  Board  to 
seek  legislation  from  the  1965  Gen- 
eral Assembly.  I  will  not  pretend 
to  go  into  the  subject  in  detail, 
however.  Several  vears  ago  geolog- 
ical explorations  established  the 
presence  of  a  large  bodv  of  phos- 
phate ore  relatively  near  the  sur- 
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face  in  the  Beaufort  County  area. 
Several  companies  became  inter- 
ested and  acquired  land  rights  in 
the  area.  In  1962  the  State  of  North 
Carolina  advertised  for  lease  cer- 
tain of  its  lands  in  that  region,  at 
which  time  the  two  Boards  con- 
cerned with  water  (Water  Re- 
sources and  the  State  Stream  Sani- 
tation Committee)  expressed  fears 
that  water  qualitv  and  ground- 
water supplies  might  be  adversely 
affected.  After  various  consulta- 
tions in  the  State  government,  pro- 
visions were  inserted  in  the  leases 
requiring  the  lessees  to  complv 
with  appropriate  State  laws. 

Texas  Gulf  Sulphur  Company, 
the  firm  most  advanced  in  its 
plans,  gained  approval  from  the 
State  Stream  Sanitation  Commit- 
tee for  its  operation  and  is  to  this 
day  cooperating  in  needed  meas- 
ures to  protect  stream  quality.  No 
serious  concern  over  ground-water 
problems  was  felt  by  the  Board  of 
Water  Resources  until  it  was 
learned  the  Company  had  decided 
to  use  a  dry  mining  process  entail- 
ing the  pumping  of  many  millions 
of  gallons  dailv  of  ground  water 
with  an  unspecified  amount  to  be 
used  for  process  water.  The  De- 
partment of  Water  Resources 
ground-water  hvdrologists  advised 
the  Board  that  the  proposed  pump- 
ing would  have  an  adverse  effect 
over  a  large  area,  reducing  waters 
available  to  landowners  and  ac- 
celerating salt-water  intrusion  and 
possible  permanent  destruction  of 
some  ground  -  water  resources. 
Company  representatives  were 
much  more  optimistic  on  these 
points,  but  a  considerable  time 
passed  without  the  Companv's 
providing  acceptable  assurances  to 
the  Board.  During  this  time  Com- 
panv  representatives  questioned 
the  authority  of  the  Board  to  con- 
trol ground  -  water  usage.  The 
Board's  own  legal  counsel  also  had 
doubts  on  this  score. 

With  its  powers  questioned  and 
no  real  meeting  of  minds  between 
Texas  Gulf  and  the  Board,  the 
Board  felt  impelled  to  introduce 
legislation   to   clarify   and   identify 


its  powers.  The  legislation  was  in- 
troduced verv  late  in  the  session. 
Industrial  water  users  objected  to 
it  because  of  potential  misuse  by 
some  later  Board  of  the  generally 
worded  proposal.  There  was  no 
time  to  hold  hearings  and  to  en- 
gage in  a  needed  public  airing  of 
the  problem,  so  the  1965  General 
Assembly  passed  a  Joint  Resolu- 
tion requiring  the  Board  to  make 
a  study  of  the  need  for  State  regu- 
lation of  water  usage  taking  into 
account  the  views  of  (  1 )  members 
of  the  general  public;  (2)  large 
water  users;  (3)  other  State  de- 
partments; (3)  North  Carolina 
Water  Resources  Research  In- 
stitute; (4)  the  countv  and  mu- 
nicipal government  representa- 
tives; and  (5)  the  experience  of 
other  states. 

Initiation  of   Study 

A  plan  for  conducting  the  study 
was  prepared  immediately  and  the 
work  of  data  collection  begun.  An 
initial  handicap  of  considerable 
proportion  was  the  fact  that  tin 
study  had  to  be  performed  with 
available  funds  and  personnel. 
The  Institute  of  Government  is  the 
sponsor  for  most  water-law  re- 
search within  the  North  Carolina 
Water  Resources  Research  Insti- 
tute, and  an  earlv  agreement  was 
reached  that  the  Institute  would 
help  as  much  as  possible.  The 
services  of  the  newest  Division  in 
the  Water  Resources  Department 
(  Planning  Division— one  engineer  ) 
were  earmarked  to  the  maximum 
extent  feasible. 

During  the  summer  and  fall  of 
1965,  attention  was  concentrated 
on  surveving  the  experience  of 
other  states  and  obtaining  opinions 
from  a  selected  list  of  interests 
throughout  the  State  having  signif- 
icant water-related  backgrounds. 
Also,  work  was  begun  on  one  of 
the  key  features  of  the  studv  plan 
—preparation  of  an  orientation  bro- 
chure for  wide  distribution  in  the 
State  to  acquaint  citizens  with  the 
issues  involved  and  to  provide 
background. 

A  broad  survev  was  made  of  the 
experience    of    other    states     and 


eventuallv  in  November.  1965,  a 
"Working  Paper"  publication  al- 
most 600  pages  long  was  repro- 
duced in  limited  quantity  for  tech- 
nical review.  Each  of  the  50  states 
was  queried  as  to  the  adequacv  of 
this  summary.  Responses  were  re- 
ceived from  43,  all  generally  fav- 
orable and  nearlv  all  supplving  ad- 
ditional information,  reports,  and 
brochures.  It  was  hoped  that  this 
information  could  be  edited  and 
published  bv  the  Institute  of  Gov- 
ernment, but  manpower  and  funds 
were  not  available,  and  onlv  a  mas- 
ter copv  with  comments  is  avail- 
able in  the  office  of  the  Depart- 
ment. 

Consulting  Board 

At  the  same  time  that  the  cited 
preliminary  work  was  under  way, 
the  Board  of  Water  Resources  met 
one  or  more  times  to  consider  the 
specific  issues  revolving  around  the 
failure  of  Texas  Gulf  representa- 
tives to  reach  a  meeting  of  minds 
with  Board  representatives  on  the 
actual  effect  of  their  operations. 
Ultimately  it  was  determined  that 
the  public  interest  and  the  vital 
importance  of  ground  water  in  the 
coastal  region  justified  retaining 
a  special  Board  of  Consultants  of 
national  repute  to  advise.  The 
Governor  and  Council  of  State 
provided  financing  from  emergen- 
cy  funds  and  a  board  composed  of 
the  following  three  internationally 
prominent  members  was  retained: 

1.  Dr.  Roger  J.  M.  DeWiest 
Department  of  Geological 

Engineering 
School  of  Engineering  and 

Applied  Science 
Princeton  University 
Princeton.  New  Jersev 

2.  Dr.  C.  E.  Jacob 

New  Mexico  Institute  of 

Mining  and  Technologv 
Socorro,  New  Mexico 

3.  Dr.  A.  Nelson  Savre 
Retired  Chief,  Ground  Water 

Division,  USGS 
Washington,  D.  C. 
This  consulting  board  convened 
in  Raleigh  in  Janurarv  of  1966.  met 
the   Governor   and   kev   state   per- 
sonnel, and  visited  the  site  of  Tex- 
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as  Gulf  Sulphur  operations  and 
other  locations.  At  this  session  ar- 
rangements were  made  for  the  col- 
lection of  special  information  and 
a  series  of  pumping  tests  in  coop- 
eration with  the  Companv.  The 
consultants  met  a  second  time  in 
June  and  a  third  time  in  Septem- 
her.  at  which  time  they  also  met 
with  the  Governor  and  Council  of 
State  and  informally  with  Compa- 
nv representatives.  The  final  re- 
port for  publication  is  due  in  the 
near  future,  at  which  time  there 
will  be  a  public  hearing  in  Wash- 
ington. North  Carolina.  We  do  not 
anticipate  anv  extreme  difficulty 
in  reaching  an  understanding  with 
Texas  Gulf  Sulphur  Companv,  but 
the  consultants  may  recommend 
revisions  of  North  Carolina  statutes 
to  assure  that  later  water  uses  in 
the  coastal  area  will  be  controlled 
to  the  extent  required  to  assure 
maximum  benefits  for  the  most 
people. 

Findings  of  Study 

As  is  so  often  the  case  in  studies 
of  broad  scope  and  with  the  com- 
plications inherent  in  water  prob- 
lems, the  orientation  brochure  suf- 
fered some  slippages  and  was  not 
released  until  August  under  the 
title  of:  Wise  Management  of  North 
Carolina  Water  Resources  Through 
Law.  This  two-volume  publication 
was  designed  to  provide  a  short 
summary  of  the  problem  for  those 
with  little  time,  a  more  detailed 
presentation  for  those  with  more 
time  or  interest,  and  a  very  useful 
appendix  of  reference  material  on 
important  aspects  of  water  re- 
sources in  the  State. 

The  findings  announced  in  this 
brochure  were  that  both  surface 
and  ground-water  problem  areas 
did  exist.  In  the  matter  of  surface 
waters,  eight  areas  were  judged  as 
critical  either  now  or  in  the  rea- 
sonably near  future: 

1.  Little  Tennessee  River 

2.  Pigeon  River 

3.  Upper  French  Broad  River 

4.  South  Fork,  Catawba  River 

5.  Catawba  basin  streams  in 
Mecklenburg  County 

6.  Rocky  River 


7.    Haw  River 

S.  Northeast  Cape  Fear  River 
These  determinations  were  based 
on  7-day,  10-vear  minimum  flows 
recurring  one  equated  against  pres- 
ent or  expected  waste  discharges 
with  maximum  feasible  treatment. 
In  terms  of  ground  water,  based 
on  1964  data  and  experience,  six 
sites  of  heaw  pumping  were  iden- 
tified as  requiring  special  atten- 
tion. These  were  near  Franklin. 
Virginia,  New  Bern-Kinston,  N.  C, 
Jacksonville,  and  Wilmington.  In 
addition,  three  areas  of  salt-water 
contamination  were  described  near 
Wilmington,  New  Bern,  and  Wash- 
ington. 

Courses  of  Action 

The  brochure  briefly  outlined 
water-management  laws  in  other 
states  and  concluded  with  a  gen- 
eral summary  of  possible  courses 
of  action  that  could  te  taken,  clas- 
sified in  five  categories  as: 

1.  Water-use  regulation 

2.  Structural  and  land-use  regula- 
tion 

3.  Policy    statements    and    related 
nonregulatorv  approaches 

4.  Data  collection  and  other  wa- 
ter-management tools 

5.  Water-development  programs 
This  brochure  was  widely  distri- 
buted to  federal  and  State  agen- 
cies, industry,  municipal  and  coun- 
ty governing  bodies,  all  members 
of  the  1965  General  Assemly,  con- 
gressman, and  others.  It  is  also 
being  supplied  to  newlv  elected 
members  of  the  1967  General  As- 
sembly. 

During  September,  three  public 
hearings  were  held  at  Washington, 
Raleigh,  and  Asheville,  at  which 
time  suggestions  and  comments 
were  received  from  all  who  cared 
to  make  statements.  The  attend- 
ance at  these  hearings  was  very 
gratifying.  Comments  of  industry 
attendees  were  generally  expres- 
sions of  hope  that  their  water  uses 
would  not  be  restricted,  but  con- 
ceding the  possible  need  for  regu- 
lations. Others  strongly  supported 
sufficient  controls  to  assure  wise 
use  of  ground  and  surface  waters, 
and    some    limited    themselves    to 


expressions  of  confidence  that  the 
Board  would  make  sound  recom- 
mendations. 

Recommendations 

At  the  present  time  the  Board 
is  studying  a  list  of  tentative  rec- 
ommendations which  are  planned 
for  wide  distribution  before  a  final 
public  hearing  is  scheduled.  This 
final  hearing  will  differ  from  the 
others  in  that  the  September  hear- 
ings were  to  outline  the  problem 
and  to  invite  suggestions  from  the 
public.  The  final  hearings  will  in- 
vite comments  on  specific  courses 
of  action  being  seriously  con- 
sidered. 

This  last  hearing  has  also  suf- 
fered a  significant  slippage,  partly 
from  individual  delavs  early  in  the 
vear,  but  mainly  because  a  techni- 
cal problem  has  arisen  how  best 
to  dovetail  Board  of  Water  Re- 
sources recommendations  with  ex- 
isting Stream  Sanitation  laws 
which  have  had  the  benefit  of  suc- 
cessful application.  Inherently,  the 
problem  is  how  best  to  mesh  water- 
quality  regulations  with  water- 
quantitv  regulations  in  considera- 
tion of  the  fact  that  quality  and 
quantity  are  very  largelv  insepar- 
able factors  in  the  more  compli- 
cated problems  of  water  control. 

In  general,  the  Board  feels  that 
there  is  no  reason  at  this  time  to 
depart  from  the  riparian  rights  doc- 
trine, but  that  certain  controls 
based  upon  the  police  powers  of 
the  Constitution  are  needed.  We 
believe  that  imposition  of  controls 
should  be  limited  in  terms  of  need 
and  location.  Hence,  we  are  think- 
ing of  suggesting  management  con- 
trols onlv  in  the  areas  required 
and  then  after  thorough  investiga- 
tion and  hearings,  first  on  the 
needs  and  the  area  limitation,  and 
second  on  the  regulations  to  meet 
the  needs. 

Last  year,  in  querying  a  large 
number  of  individuals  with  special 
water,  industrial,  municipal,  or 
conservation  backgrounds,  we  re- 
ceived some  suggestions  which 
went  beyond  the  subject  of  water- 
use  controls.  Because  of  this  fact 
and    because    some    legislation    is 
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felt    to    be    urgently    needed,    the 
Board  is  seriously  considering: 

1.  Improved  standards  for  well 
construction  and  better  control 
of  well  drillers 

2.  Provisions  for  State  assurances 
covering  water  supply  in  fed- 
eral reservoirs 

3.  A  dam  safety  act 

4.  Improved  non-structural  con- 
trols to  minimize  flood  damage 

5.  An  augmented  program  of  data 
collection,  particularly  on  wa- 
ter use 

6.  An  increased  program  of  finan- 
cial participation  in  federal 
projects  and  support  to  local 
projects 

In  closing  I  want  to  emphasize 
the  following  factors  as  represent- 
ing my  judgment. 

1.  Controls  are  needed,  but  our 
Board  has  in  the  past  sought 
and  will  continue  to  seek  only 
that  which  we  feel  is  really 
needed. 

2.  We  believe  the  wise  use  of 
water  resources  is  overwhelm- 
ingly important  to  our  future 
economic  development  and  the 
protection  of  environmental 
quality. 

3.  We  believe  the  State  should 
have  the  maximum  sav-so  in 
the  use  of  its  own  resources.  In 
this  day  of  constantly'  expand- 
ing federal  activity  in  these 
matters,  our  best  policv  is  to 
participate  with  the  federal 
government  effectively  so  that 
we  can  more  nearlv  reach 
goals  that  are  mutually  ac- 
ceptable. Concurrently  we 
must  be  progressive  and  ag- 
gressive in  meeting  pollution 
and  use  problems  so  that  no 
one  will  feel  impelled  to  urge 
unnecessary  federal  interven- 
tion. 

Man  of  the  Year 

William  L.  Cochran,  director  of 
the  Development  and  Housing  Au- 
thority in  Washington,  X.  C,  last 
month  received  the  Junior  Cham- 
ber of  Commerce  Distinguished 
Service  Award  for  1966  as  the  city's 
outstanding  young  man. 


IV.  BTPORT  OF 

THE  COMMISSION 
ON  AVIATION 

prepared  by  K.  V.  Braugb,  Jr. 


Scope  of  Investigation 

In  order  that  the  commission 
could  have  a  well  -  balanced 
amount  of  information  and  advice 
upon  which  to  consider  its  recom- 
mendation, studies  were  made  of 
authorities  in  various  other  states, 
together  with  all  available  reports 
of  previous  committees,  commis- 
sions or  other  agencies  in  North 
Carolina  which  were  created  by 
legislative  action  or  bv  appoint- 
ment 

The  Commission  requested  spe- 
cific information  from  twelve  states 
considered  similar  to  North  Caro- 
lina. The  requested  information 
was  received  from  ten  states;  this 
included  data  on  organization,  per- 
sonnel, equipment,  travel,  budget, 
financing,  etc. 

To  get  the  thoughts  and  opinions 
of  others,  the  Commission  also  dis- 
cussed the  matter  with  business 
leaders  and  people  directlv  en- 
gaged in  some  form  of  aviation 
activity. 

In  reviewing  and  studying  the 
reports  and  other  information— in- 
eluding  United  States  Government 
reports— a  comprehensive  compari- 
son of  aviation  growth  and  devel- 
opment was  made. 

Findings 

The  large  majority  of  all  states 
of  the  Union  have  some  form  of 
aviation  authority.  In  some  states, 
it  is  an  independent  agency  while 
in  others,  it  is  a  division  of  some 
established  department.  Some  of 
the  states  duplicate  federal  regula- 
tions in  respect  to  the  licensing  of 
pilots  and  aircraft  and  have  statu- 
tory regulations  in  respect  to  the 
operation  of  aircraft.  Many  of  the 
states  have  at  one  time  or  another 
imposed  taxes  and/ or  license  fees 
I  upon  aircraft,   pilots,  fuel,  etc.  In 


most  of  these  cases,  these  taxes 
have  been  abandoned.  The  regis- 
tration acts  and  penal  statutes  of 
most  of  the  states  serve  no  useful 
purpose,  as  federal  authorities  ade- 
quately control  the  activities  cov- 
ered. 

It  is  estimated  that— from  sales 
tax  revenues— North  Carolina  de- 
rives in  excess  of  five  hundred 
thousand  dollars  ( $500,000.00 )  per 
vear  from  aviation  activities  within 
the  state,  including  activities  asso- 
ciated with  aviation.  None  of  these 
fluids  are  used  for  the  advance- 
ment or  exploitation  of  aviation 
activity  in  the  state. 

In  analyzing  all  the  information 
available,  the  Commission— among 
other  things— has  concluded  the  fol- 
lowing: 

1.  Other  states  are  exploiting  and 
are  rapidly  progressing  in 
aviation  development.  North 
Carolina  has  never  had  an  "on 
purpose"  aviation  develop- 
ment program.  Its  progress 
and  success  attained  has  been 
primarily  due  to  the  efforts  of 
the  aviation  industry  itself 
together  with  aviation-oriented 
citizens  and  communities. 
While  North  Carolina  ranks 
favorably  with  the  states 
studied,  as  Tables  1  and  2 
show,  we  think  the  develop- 
ment and  progress  of  aviation 
in  North  Carolina  in  the  future 
will  depend  largely  upon  the 
amount  of  financial  assistance 
and  other  help  such  a  pro- 
gram received  from  a  state 
level. 

2.  Of  the  ten  comparable  states 
considered  by  the  Commis- 
sion, five  have  independent 
aviation  authorities,  and  the 
other  five  have  subdivisions  of 
some    other    department   such 
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Table    1 

Comparable   States:    Statistics* 


State 

Number 

Numbei 

.\  umber 

Fed 

<  nil  Aid 

of 

of 

of 

Airpo 

1  Projects 

Airports 

Aircraft 

Pilots 

1945-1965 

Number 

Amount 

Projects 

(Millions) 

Alabama 

116 

1.072 

5.294 

92 

829.6 

Arkansas 

119 

1.290 

3.990 

125 

13.9 

Florida 

252 

3.406 

19.134 

171 

69.8 

Georgia 

161 

1,480 

7.798 

170 

56.3 

Kentucky 

59 

697 

4.032 

91 

27,8 

Louisiana 

193 

1.441 

5.719 

104 

40.7 

Mississippi 

147 

988 

3.590 

122 

17.5 

North   Carolina 

167 

1.459 

6.97 1 

115 

23.5 

Oklahoma 

195 

2,014 

8.607 

169 

42.6 

South  Carolina 

99 

578 

2.9S5 

67 

13.3 

Tennessee 

110 

1.177 

5.990 

158 

43.1 

Virginia 

110 

1.103 

7.337 

84 

27.3 

N.  C.  Rank 

4 

4 

5 

i 

S 

•1965  Edition  F.  F.  A.  Statistical  Handbook 

as    highways,     public     works. 
industry   and   trade,   etc. 

3.  For  the  most  part,  other  states 
finance  ayiation  development 
bv  legislative  appropriation. 

4.  Salaries  of  directors  of  state 
aviation  departments  in  the 
states  compared  and  analyzed 
range  from  SS,500-$15.000  per 
annum. 

5.  The  total  number  of  employ- 
ees in  each  of  those  states 
range  from  two  to  eighteen. 

6.  Administrative  budgets  in 
those  states  range  from 
$13,100-S250,000. 

7.  In  the  states  considered  com- 
parable by  the  Commission, 
state  funds  allocated  for  air- 
port construction,  improve- 
ment, and  maintenance  range 
from  $0-8750,000  annually. 

S.  Five  of  the  ten  states  consid- 
ered have  one  or  more  aircraft 
assigned  to  the  director. 

9.  States  having  an  aviation  fuel 
tax  have  been  handicapped 
thereby,  and  several  south- 
eastern  states  have  found  it 
necessary  or  advisable  to 
rescind  the  same. 
10.  Aviation  activity  by  way  of 
licensing  is  adequately  regu- 
lated bv  federal  authorities,  as 
is    control    and    regulation    in 


the  manner  of  operation. 
11.  North  Carolina  is  ideally  situ- 
ated for  exploitation  in  respect 
to  aviation  development,  par- 
ticularly in  respect  to  its  loca- 
tion, terrain,  weather,  etc.,  in 
addition  to  its  tremendous 
industrial   growth. 

Recommendations 

1.  The  Commission  recommends 
that  a  Division  of  Aviation  be 
established  within  the  Depart- 
ment of  Conservation  and  De- 


velopment to  carry  out  the  fol- 
lowing program: 

A.  To  encourage  local  airport 
development  and  related 
activities  throughout  the 
state. 

B.  To  represent  the  state  or  lo- 
cal governmental  bodies  be- 
fore federal  agencies  on  mat- 
ters pertaining  to  aviation. 

C.  To  conduct  promotional  and 
educational  programs  de- 
signed to  keep  the  public  in- 
formed on  aviation  develop- 
ment through  the  public 
schools  system,  civic  organi- 
zations, or  other  available 
means. 

We  further  recommend  that  a 
commission  of  five  members  be 
appointed  by  the  Governor  and 
that 

A.  Of  the  initial  board,  three 
be  appointed  for  four  years 
and  two  for  two  years,  ap- 
pointments thereafter  to  be 
for  terms  of  four  years  each. 

B.  The  members  of  said  com- 
mission represent  a  cross- 
section  of  aviation  interests 
and  urban  and  suburban 
communities. 

C.  The  commissions  area  of 
responsibility  will  be  in  the 
areas  of:  (1)  airport  devel- 
opment,    maintenance     and 


Table  2 

Comparable  States:  A 

nalysis 

No. 

State                   N 

umber 

Adminis- 

Construe-    i  Airplanes 

of 

trative 

tion         \Operatcd  bij 

Employees 

Budget 

Budget 

Department 

Alabama 

a 

$ 

$ 

Arkansas 

2 

13,100.00 

.00 

0 

Florida 

2 

44.650.00 

.00 

0 

Georgia 

7 

110,000.00 

500,000.00 

1 

Kentucky 

19 

250.000.00 

300,000.00            4 

Louisiana 

2 

.00 

500,000.00            0 

Mississippi 

2 

.00 

35,000.00            0 

North   Carolina 

0                            .00 

.00 

0 

Oklahoma 

2                 36,000.00 

0 

South    Carolina 

a 

Tennessee 

12 

100,000.00 

775,000.00 

2 

Virginia 

6 

75,000.00 

8,000.00 

1 

*No  information  available. 
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3. 


improvement;     (2)     promo- 
tion of  aviation  in  the  state; 
(3)    establishment    of   avia- 
tion education  at  the  public 
school  level;    (4)   represent- 
ing the  state  and  local  gov- 
ernment   units    in    aviation- 
policy  matters,  and   (5)   as- 
sisting    and     advising     the 
Director  of  the  Division  of 
Aviation   and   the   Board  of 
Conservation   and   Develop- 
ment on  aviation  matters. 
We  further  recommend  that  the 
Director  of  the  Department  of 
Conservation      and      Develop- 
ment, with  the  board's  approv- 
al,   appoint    a    person    who    is 
thoroughly    qualified    to    serve 
as  the  head  of  the  Aviation  Di- 
vision. We  feel  that  this  person 
should,  in  addition  to  his  other 


qualifications,  have  an   impres- 
sive   aeronautical      background 
including  a   pilot's   license  and 
be  conversant  with  the  policies 
and  regulations   of  the  several 
federal    agencies    having    juris- 
diction in  aviation  matters. 
The   Commission    is    convinced 
that  the  state  derives  revenues 
in  excess  of  five  hundred  thous- 
and dollars   ($500,000)  annual- 
ly from  sales  taxes  on  aircraft, 
parts,    components,   accessories, 
fuels,  and  other  sources  associ- 
ated with  aviation.  We,  there- 
fore, also  recommend: 
A.  That      appropriations        be 
made   for   the   development 
of     aviation      and     airports 
wtihin  the  state.  That  such 
appropriations    not    be    re- 
stricted to  matching  federal 


aid   and   that   the   same   be 
made  available  to  communi- 
ties   consistent    with    need 
and  industrial  development. 
B.  That   the   full-time  Director 
of  the  Division  of  Aviation 
have   access   to   an   airplane 
suitable  to  his  requirements 
for   use    in    traveling    about 
the  state. 
Since  local  governments  are  re- 
stricted  in   the   expenditure   of 
tax    revenues,    the    commission 
further    recommends    that    the 
General  Assembly    study    ways 
and  means  by  which  local  gov- 
ernmental units  will  have  great- 
er freedom  of  action  in  provid- 
ing for  airport  construction  and 
maintenance   and   at   the   same 
time  protect  the  interest  of  the 
taxpayers. 


Tips  for  TIP 


This  group  is  hearing  what  TIP  in  time  mat/  save.  They  are  caseworkers  in  county  welfare  departments 
who  work  with  juvenile  court  cases.  Their  role  is  that  of  juvenile  probation  officers;  their  Training  Impact 
Program  is  known  as  TIP.  In  charge  of  this  December  session  at  the  Institute  is  Mason  P.  Thomas  (back 
to  camera). 


FEBRUARY,  1967 


29 


Police  Management  Institute 


The  continuing  Police  Management  instruction  program  brings  North 
Carolina  police  chiefs  and  other  laic  enforcement  administrators  to  the 
Institute  each  month.  The  picture  on  this  page  illustrates  the  interest 
generated  by  this  program,  which  is  under  the  direction  of  Norman 
Pomrenke. 


Chief  William  Pleasants  of  the  Durham  Police  De- 
partment raises  a  question  at  the  Police  Management 
Institute. 


Snapped  while  lecturing  the  Police  Management 
Institute,  Assistant  Director  Hugh  A.  Donnelly  of 
the  Law  Enforcement  Study  Center,  Washington  Uni- 
versity. St.  Louis,  Mo.,  presents  a  vigorous  appear- 
ance while  emphasizing  a  point. 


Chief  W.  T.  Blake  of  Chapel  Hill  [left)  joins  in  an 
after-class  discussion  with  visiting  speaker  Chief  Wil- 
liam Winters  of  Chula  Vista,  California. 


Harold  Barney,  executive  director 
of  the  Department  of  Public:  Safe- 
ty. Miami.  Dade  County.  Florida, 
addresses  North  Carolina  police 
chiefs  in  the  Police  Management 
program. 
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The  Laws  of  Evidence 


by  William   A.  Campbell 


[Editors  Note:  This  article  on  the  Imvs  of  evi- 
dence is  the  third  of  a  series.  The  first,  on  the  laws 
of  arrest,  appeared  in  the  November  issue  of  Popular 
Government.  The  second,  on  search  and  seizure, 
appeared  in  December.  The  three  ivill  soon  be  pub- 
lislied  together  in  booklet  form. 

The  author  was  formerly  a  member  of  the  Insti- 
tute of  Government  staff  whose  field  was  criminal 
law.  He  is  now  with  the  United  States  Navy.] 

I.     INTRODUCTION 

As  a  law  enforcement  officer,  you  sometimes 
must  make  an  on-the-spot  determination  that  a  per- 
son has  committed  a  crime  before  you  arrest  him. 
But  the  ultimate  decision  as  to  the  guilt  or  innocence 
of  the  person  that  you  arrest  will  be  made  by  the 
fact-finding  branch  of  a  court,  usually  a  jury.  Those 
who  decide  have  no  first-hand  knowledge  of  the  cir- 
cumstances surrounding  the  commission  of  the  crime 
or  of  facts  that  point  to  the  defendant  as  the  person 
who  committed  the  crime.  These  facts  and  circum- 
stances must  be  reconstructed  for  them  bv  means  of 
the  testimony,  documents,  and  physical  objects  that 
are  presented  at  the  trial. 

The  rules  of  evidence  control  the  introduction  of 
this  evidence.  The  purpose  of  these  rules,  on  the 
whole,  is  to  encourage  an  accurate  factual  determina- 
tion at  the  trial.  Thus,  some  things  that  might  lead 
to  incorrect  determinations  can  never  even  be  con- 
sidered. Other  items  of  evidence  are  not  allowed  to  be 
introduced  in  court  although  they  might  help  in  mak- 
ing an  accurate  finding  of  facts,  because  permitting 
their  introduction  might  be  harmful  in  some  other 
ways  (examples  of  this  are  some  of  the  privileges 
which  will  be  discussed  later).  The  rules  of  evidence 
also  state  the  way  in  which  the  evidence  that  can 
be  used  is  produced  in  court.  These  rules  control 
what  kind  of  testimony,  documents,  and  physical  ob- 
jects can  be  presented  at  the  trial  and  the  method 
of  their  presentation. 

The  law  enforcement  officer's  role  in  the  process 
of  collecting  evidence  and  presenting  it  at  trial  is  a 
large  one.  He  performs  the  essential  tasks  of  gather- 
ing physical  evidence  at  the  scene  of  the  crime,  inter- 
viewing witnesses,  organizing  the  evidence  for  the 
prosecutor,  and  then  testifying  at  the  trial.  Usually 
his  testimony  will  be  an  important  ingredient  of  the 
prosecution's  case. 

At  least  three  reasons  exist  why  an  officer  must 
know  something  about  the  laws  of  evidence:    (1)  he 
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must  know  what  sort  of  evidence  is  admissible  so  that 
in  interviewing  witnesses  and  otherwise  conducting 
investigations  and  making  arrests,  he  will  not  use  his 
limited  time  to  gather  evidence  that  (however  con- 
vincing of  guilt  it  may  seem  to  him )  will  not  be 
admitted  at  the  trial;  (2)  as  an  important  and  fre- 
quent witness,  he  needs  to  know  which  of  his  first- 
hand observations,  opinions,  and  conversations  with 
third  parties  he  will  be  permitted  to  testify  about 
and  which  will  be  excluded;  and  (3)  as  a  law  enforce- 
ment officer,  and  therefore  as  an  integral  part  of  the 
system  of  the  administration  of  criminal  justice,  he 
should  be  familiar  witli  the  rules  governing  the  or- 
derly progression  of  a  criminal  trial,  many  of  which 
are  concerned  with  the  presentation  of  evidence. 

II.     KINDS  OF  EVIDENCE 

Several  different  kinds  of  evidence  are  used  to 
reconstruct  the  events  with  which  the  judge  and  jurv 
are  concerned.  In  this  section  of  the  article,  the 
different  types  of  evidence  will  be  identified  and  the 
special  rules  that  relate  to  the  admissibility  of  each 
one  will  be  discussed. 

A.     Forms  of  Evidence 

•  Oral  Testimony 

Oral  testimony  is  the  kind  of  evidence  most  fre- 
quently used.  After  being  sworn,  the  witness  takes 
the  stand  to  tell  about  facts  he  knows  from  his  own 
experience  or  observation.  He  may  give  his  testimony 
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either  by  answering  specific  questions  or  by  telling 
his  storv  in  narrative  form. 

1.  Order  of  Presentation 

In  a  criminal  case  the  prosecution  first  presents 
its  witnesses  and  evidence.  The  introduction  of  evi- 
dence can  stop  at  that  point,  for  the  defendant  does 
not  have  to  present  anv  witnesses  or  prove  anvthing. 
The  defendant  is  presumed  innocent,  and  he  cannot 
be  convicted  unless  the  prosecution  presents  enough 
evidence  to  overcome  the  presumption.  Usually, 
however,  the  defendant  presents  witnesses  in  an 
effort  to  disprove  or  explain  the  points  upon  which 
the  prosecution  has  relied  in  building  its  case. 

The  actual  examination  of  witnesses  proceeds  in 
the  following  manner.  The  party  (in  a  criminal  trial, 
the  state,  represented  bv  the  solicitor,  is  one  partv. 
and  the  defendant  is  the  other)  who  first  calls  the 
witness  conducts  the  direct  examination  (or,  as  it  is 
sometimes  called,  the  examination-in-chief).  Then 
the  opposing  parts'  mav  conduct  a  cross-examination. 
After  this,  the  partv  who  first  called  the  witness  may 
desire  to  conduct  a  re-direct  examination,  and  then 
the  opposing  partv  is  permitted  to  conduct  a  re- 
cross-examination.  The  questioning  of  witnesses  gen- 
erallv  does  not  proceed  bevond  these  four  stages. 

2.  Impeachment 

Impeaching  an  opposing  witness  consists  of 
introducing  evidence  that  will  cause  the  judge  and 
jury  to  attach  little  weight  to  his  testimony.  There 
are  basically*  five  methods  of  impeachment:  (1)  proof 
of  bad  moral  character;  ( 2 )  disclosure  of  mental  or 
physical  conditions  affecting  the  witness's  perception, 
memorv,  or  truthfulness— for  example,  that  he  is 
near-sighted  and  was  not  wearing  his  glasses  at  the 
time  he  observed  the  events  about  which  he  is  testi- 
fying; ( 3 )  showing  the  existence  of  bias  (  either  foi 
or  against  the  defendant )—  for  example,  that  the  de- 
fendant is  the  witness's  nephew  or  that  the  witness 
and  the  defendant  have  been  sworn  enemies  for 
twenty  vears;  ( 4 )  evidence  of  previous  statements 
of  the  witness  inconsistent  with  his  present  testimony; 
and  ( 5 )  contradiction  bv  other  witnesses.  These 
grounds  for  impeachment,  except  for  the  last  one, 
can  be  demonstrated  through  examination  of  the  wit- 
ness himself  as  well  as  bv  introducing  independent 
evidence  of  the  impeaching  factors. 

3.  Corroboration 

When  a  witness  has  been  impeached  or  contra- 
dicted, he  mav  be  corroborated.  That  is,  the  party 
who  called  the  witness  mav  introduce  evidence  to 
strengthen  or  support  his  testimony.  This  can  be 
accomplished  bv  presenting  evidence  of  good  moral 
character,  by  using  previous  statements  consistent 
with  the  witness's  testimony,  bv  establishing  lack  of 
bias  or  prejudice,  bv  showing  that  the  witness's  physi- 


cal or  mental  condition  did  not  impair  his  perception 
or  memory  of  the  occasion  in  question,  and  bv  pro- 
ducing other  witnesses  whose  testimony  agrees  with 
or  supports  that  of  the  witness  who  has  been  chal- 
lenged. 

•  Written  Evidence 

A  written  document  mav  be  introduced  in  evi- 
dence to  prove  its  contents  or  to  prove  another  point 
in  issue.  But  before  a  written  document  can  be  in- 
troduced, it  must  be  authenticated;  that  is,  its  gen- 
uineness must  be  established.  This  mav  be  done  by 
the  witness's  testifying  that  he  knows  the  handwriting 
or  signature,  or  that  he  saw  the  paper  being  written 
or  signed,  or  perhaps  that  he  wrote  it  himself.  For 
example,  in  a  prosecution  for  assault,  the  mere  pres- 
entation of  a  paper  claimed  bv  the  prosecution  to 
be  a  threatening  letter  from  the  defendant  to  the 
complaining  witness  does  not  justify  the  admission  of 
the  letter  into  evidence.  It  first  must  be  authenticated 
bv  a  witness  who  can  identify  the  handwriting  or 
signature  as  the  defendant's. 

When,  during  an  investigation,  an  officer  finds 
that  certain  information  contained  in  public  records 
will  be  important  in  building  the  case  against  the 
defendant,  he  should  obtain  certified  copies  of  those 
records  from  the  person  who  has  custody  of  them. 
The  certification  authenticates  the  records  and  also 
relieves  the  officer  and  the  custodian  of  the  necessity 
of  producing  the  original  documents  in  court. 

•  Pht/sical  Evidence 

Anv  physical  object  that  has  a  relevant  connec- 
tion with  the  case  is  admissible  in  evidence.  (Rele- 
vancy is  discussed  later  in  this  article. )  Many  differ- 
ent kinds  of  physical  evidence  mav  be  relevant  and 
important  in  a  criminal  case.  Examples  of  these  are 
weapons,  bloodstains,  fiber  samples,  and  stolen  goods. 

Before  a  physical  object  can  be  introduced  in 
evidence,  it  must  be  identified  as  being  properly  re- 
lated to  the  case.  The  process  demonstrating  this 
proper  relationship  is  called  "establishing  the  chain 
of  identity."  Establishing  this  chain  consists  of  ac- 
counting for  a  piece  of  evidence  at  all  times  between 
the  time  it  was  first  discovered  and  the  time  it  is 
presented  in  court.  This  is  usually  done  bv  marking 
or  tagging  the  object  with  the  officer's  initials,  the 
date,  a  description  of  the  evidence,  and  a  statement 
of  where  it  was  found.  This  identification  permits 
someone  to  testify  that  a  particular  knife,  blood  sam- 
ple, or  piece  of  cloth  presented  in  court  is  the  same 
piece  of  evidence  as  that  originally  determined  bv 
the  investigators  to  be  related  to  the  crime. 

•  Demonstrative  Evidence 

Demonstrative  evidence  includes  photographs, 
maps,  and  diagrams.  These  may  be  introduced  in  evi- 
dence to  illustrate  or  explain  the  testimony  of  a  vvit- 
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ness  so  that  the  judge  and  jury  can  better  understand 
the  testimony.  A  photograph  need  not  have  been 
made  by  the  witness  who  is  referring  to  it.  That  wit- 
ness, however,  must  be  able  to  identify  the  photo- 
graph and  to  state  that  it  accurately  represents  the 
scene  photographed.  A  photograph  will  not  neces- 
sarily be  excluded  because  it  is  not  an  exact  repro- 
duction or  because  it  was  not  made  at  the  time  of 
the  event  to  which  the  accompanying  testimony  re- 
lates. The  judge  may,  of  course,  exclude  a  photo- 
graph if  he  thinks  that  it  is  inaccurate  or  misleading 
because  of  changes  that  have  occurred  during  the 
lapse  of  time.  A  photograph  that  has  been  posed  or 
reconstructed  may  be  introduced  in  evidence  so  long 
as  a  witness  explains  that  it  was  posed  or  recon- 
structed and  so  long  as  it  is  not  otherwise  misleading. 
Maps  and  diagrams  that  are  used  to  show  posi- 
tion and  direction  need  not  be  drawn  to  scale,  un- 
less exact  distances  are  in  issue. 

B.     Direct  and  Circumstantial  Evidence 

Direct  evidence  is  any  evidence  that,  if  believed, 
will  conclusively  establish  a  fact  in  issue.  Circumstan- 
tial evidence  is  evidence  that,  even  if  believed,  will 
not  conclusivelv  establish  the  fact  in  issue.  Rather,  it 
is  evidence  of  one  fact  that,  if  established,  will  tend 
to  establish  the  fact  in  question.  If,  for  example,  the 
victim  in  a  prosecution  for  armed  robbery  testifies 
that  the  defendant  threatened  her  with  a  knife,  took 
her  purse,  and  then  ran  down  Vine  Street  and  turned 
left  on  Sixth  Avenue,  her  testimonv  is  direct  evidence 
of  the  identity  of  the  robber,  for,  if  the  jury  believes 
her,  the  defendant's  identity  as  the  robber  will  be 
conclusively  established.  If,  however,  another  wit- 
ness testifies  that  he  heard  a  woman  scream  as  he 
was  walking  up  Sixth  Avenue  and  then  saw  the 
defendant  turn  the  corner  of  Sixth  and  Vine  and 
come  running  toward  him  with  a  purse  in  his  hand, 
such  testimony  is  onlv  circumstantial  evidence  of  the 
robber's  identity,  for  the  jury  might  believe  it  and 
still  not  conclude  that  the  defendant  was  the  robber. 
This  evidence  would  tend  to  prove  that  he  was  the 
robber. 

Several  different  tvpes  of  circumstantial  evidence 
are  useful  to  police  officers  and  prosecutors  in  crim- 
inal trials.  Among  the  more  common  tvpes  of  circum- 
stantial evidence  are  ( 1 )  motive  to  do  an  act,  ( 2 ) 
intent  to  do  an  act,  (3)  knowledge  of  the  skills  and 
procedures  necessary  to  commit  a  particular  crime, 
and  (4)  preparation  for  committing  a  crime. 

One  type  of  circumstantial  evidence  often  sought 
to  be  admitted  in  criminal  trials  is  evidence  that  the 
defendant  has  been  previously  convicted  of  other 
crimes.  Such  evidence  can  never  be  admitted  to  show 
the  defendant's  bad  character  or  his  tendency  to 
commit  the  offense  with  which  he  is  charged.  How- 
ever, it  is  admissible  to  show  motive,  knowledge, 
intent,  or  a  plan  of  crime. 


III.  GENERAL    PRINCIPLES    OF 

ADMISSIBILITY  OF  EVIDENCE  AND 
RULES   OF   EXCLUSION 

Some  of  the  rules  and  principles  governing  the 
admissibility  of  evidence  have  already  been  dis- 
cussed (for  example,  the  rule  that  written  evidence 
must  be  authenticated).  There  are,  however,  many 
other  rules  relating  to  the  admissibility  of  evidence. 
These  rules  can  be  grouped  under  the  headings  of 
relevance  and  competence. 

A.  Relevance 

Only  relevant  evidence  is  admissible.  To  be 
relevant,  evidence  must  have  a  logical  tendencv  to 
prove  a  point  in  issue  in  the  case.  The  connection 
between  the  evidence  that  is  presented  and  the  point 
to  be  proved  must  be  reasonable  and  fairly  clear, 
not  remote  and  far-fetched. 

Often  it  is  difficult  to  distinguish  between  evi- 
dence that  is  relevant  and  evidence  that  is  irrelevant. 
Whether  evidence  is  relevant  or  not  often  is  depend- 
ent upon  a  given  set  of  circumstances.  For  example, 
in  a  prosecution  for  safe  burglarv,  evidence  that  the 
defendant  owns  a  set  of  tools  that  could  be  used  for 
safe-cracking  would  be  relevant.  Evidence  that  he 
owns  a  shotgun  would  be  irrelevant.  But  what 
about  evidence  that  five  vears  earlier  the  defendant 
had  worked  with  a  man  who  had  been  a  notorious 
safe-cracker  and  who  was  known  for  his  skill  at  this 
operation?  Whether  such  evidence  would  be  rele- 
vant is  a  close  question.  A  safe  policy  for  an  officer 
conducting  an  investigation  is  to  procure  evidence 
even  though  he  may  have  doubts  about  its  relevance; 
the  decision  whether  to  use  it  can  rest  with  the 
solicitor. 

B.  Competence 

In  the  law  of  evidence,  the  term  "competent"  is 
used  to  describe  both  witnesses  and  evidence.  It  is 
used  to  identify  those  witnesses  who  are  able  to  tes- 
tify and  are  permitted  to  do  so.  The  term  is  also 
used  to  describe  relevant  evidence  that  can  properly 
be  presented  at  a  trial  because  it  is  not  disqualified 
on  other  grounds  such  as  that  it  is  opinion,  hearsay, 
or  privileged  information  or  because  of  constitutional 
restrictions.  (These  disqualifications  will  be  discussed 
later  in  this  article. ) 

•  Competence  of  Witnesses 

Generally  any  person  who  has  the  mental  capaci- 
ty to  understand  the  nature  of  the  oath  and  to  tell 
about  his  experience  or  observations  in  an  under- 
standable manner  will  be  permitted  to  testify.  This 
means  that  a  child  or  a  mentally  retarded  person  can 
be  a  competent  witness  as  long  as  he  understands  the 
oath   and   is   able   to    a;ive   his   testimony   in   such   a 
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manner  that  it  is   understandable  by  the  judge  and 
jurv. 

However,  in  one  situation— when  a  person  is 
asked  to  te.stifv  against  his  spouse  who  is  a  defendant 
in  a  criminal  case— the  prospective  witness  will  he 
held  to  be  incompetent.  This  rule  is  based  on  the 
belief  that  it  is  more  important  to  avoid  straining  the 
marital  relationship  than  to  obtain  a  spouses  testi- 
mony, however  important  it  may  be.  Thus,  the  rule 
no  longer  applies  when  a  marriage  has  ended  in 
divorce.  Also,  the  rule  is  inapplicable  when  the  person 
is  the  victim  of  the  crime  that  his  spouse  is  alleged 
to  have  committed. 

•  Competence  of  Evidence 

Evidence  itself,  rather  than  the  person  who  is 
submitting  the  evidence,  can  also  be  treated  as  in- 
competent—that is.  not  admitted  into  court  despite 
its  relevancy.  Four  important  grounds  upon  which 
evidence  can  be  found  to  be  incompetent  are  that  it 
is  opinion,  privileged  information,  or  hearsay  and 
that  it  is  constitutionally  restricted. 

1.     Opinion  Tcstimomj 

As  a  genera]  rule  a  witness's  opinion  is  inadmis- 
sible as  evidence.  This  rule  of  exclusion  is  based  upon 
the  theory  that  the  judge  or  jury  is  as  capable  as  the 
witness  in  forming  an  opinion  or  conclusion  from  the 
facts.  The  witness's  function  is  to  state  the  facts  as 
he  knows  them;  the  jury's  function  is  to  draw  its 
conclusion  from  the  facts  presented.  There  are,  how- 
ever, certain  instances  in  which  a  witness  will  be 
permitted  to  give  Iris  opinion.  Some  of  the  more  im- 
portant of  these  instances  are  stated  below: 

a.  Short-hand  Statement  of  the  Facts 

This  is  a  common-sense  exception  to  the  opinion 
rule  that  comes  into  play  when  the  "tacts"  in  the 
witness's  testimony  are  so  intertwined  with  his  "opin- 
ions" that  it  woidd  be  a  waste  of  time  and  serve  no 
useful  purpose  to  make  him  carefully  sort  them  out. 
Such  observations  as  "the  floor  was  slippery,"  "he  was 
running  fast,"  and  "defendant  could  not  close  the  left 
front  door  of  his  automobile"  are  all  examples  of 
statements  that  could  be  admitted  under  this  excep- 
tion to  the  opinion  rule. 

b.  Mental  Capacity  or  Condition 

A  nonexpert  witness  who  has  observed  or  talked 
with  a  person  may  give  an  opinion  concerning  the 
mental  condition  or  capacity  of  that  person.  A  non- 
expert witness  may  not,  however,  give  an  opinion 
about  the  defendant's  mental  condition  as  it  bears  on 
his  responsibility  for  the  commission  of  a  crime. 

c.  Identity   and   Appearance 

A  nonexpert  witness  may  give  his  opinion  con- 
cerning the  identity  or  physical  appearance  of  any 
person  whom  he  has  observed. 


(1.  Speed 

Any  person  of  ordinary  intelligence  who  has  had 
an  opportunity  to  observe  is  competent  to  testify 
about  the  speed  of  a  vehicle.  The  witness's  oppor- 
tunity to  observe  the  vehicle  must  have  been  ade- 
quate in  the  view  of  the  judge;  a  mere  fleeting 
glimpse  is  insufficient.  Furthermore,  the  witness  may 
not  base  his  opinion  upon  facts  gained  from  other 
than  actual  observation  of  the  vehicle's  movement- 
such  as  skid  marks,  extent  of  the  damage  of  the 
vehicles,  or  distance  traveled  after  a  collision. 

e.  Expert  Opinion 

In  some  areas  of  controversy  the  jurv— a  bodv 
composed  of  ordinary,  intelligent  citizens— cannot 
form  an  opinion  as  sound  as  that  of  a  person  who 
has  had  special  training  or  experience  in  the  area. 
For  example,  a  doctor  is  better  qualified  than  the 
jury  to  form  an  opinion  concerning  cause  of  death, 
and  a  ballistics  technician  is  better  qualified  to  give 
an  opinion  concerning  which  of  two  rifles  fired  a 
particular  bullet.  Because  the  jurv  is  sometimes  not 
so  well  equipped  to  form  an  accurate  opinion  as 
the  person  testifying,  opinion  evidence  from  an  expert 
witness  is  admissible.  An  expert  witness  is  one 
whose  training  or  experience  gives  him  a  substantial 
advantage  over  the  jurv  in  forming  an  opinion  with 
regard  to  a  particular  question  of  fact.  The  judge 
will  not  allow  an  expert  witness  to  give  his  opinion 
unless  the  issue  is  one  truly  requiring  such  an  opin- 
ion; if  the  matter  is  a  nontechnical  one  about  which 
the  jury's  opinion  is  likely  to  be  as  sound  as  the  ex- 
pert's, to  allow  the  expert  to  give  his  opinion  would 
be  an  error. 

Before  testifying,  the  expert  witness  must  be 
qualified;  he  must  demonstrate  to  the  judge  that  he 
has  some  special  training  or  experience  that  quali- 
fies him  as  an  expert.  He  will  usually  state  his  opin- 
ion in  the  form  of  an  answer  to  a  hypothetical  ques- 
tion constructed  by  the  attorney  from  facts  of  which 
the  expert  does  not  have  first-hand  knowledge.  The 
hypothetical  question  may  include  only  relevant  facts 
that  are  already  in  evidence  or  facts  that  might 
logically  be  inferred  from  those  already  in  evidence. 

2.     Privilege 

The  first  four  rules  of  exclusion  dealing  with 
privileged  communications  are  based  upon  the  state's 
desire  to  encourage  and  protect  confidential  relations 
between  certain  persons.  The  fifth  one  is  grounded 
on  a  constitutional  mandate,  and  the  sixth  is  based 
upon  the  importance  to  the  police  of  their  confiden- 
tial information. 

a.  Husband- Wife 

Neither  husband  nor  wife  may  be  compelled  to 
testify  to  confidential  communications  between  them 
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during  the  time  thev  are  married  to  each  other.  To 
be  confidential,  the  communication  must  not  have 
been  made  in  the  presence  of  a  third  part)-  or  with 
the  intent  that  it  was  to  be  published  or  otherwise 
divulged.  In  North  Carolina  the  privilege  apparently 
belongs  onlv  to  the  witness.  If  the  married  partner 
who  is  testifving  chooses  to  waive  the  privilege  and 
testify  about  the  communication,  the  other  partner 
cannot  successfully  object  to  the  disclosure. 

b.  Attorney-Client 

An  attornev  cannot,  over  the  objection  of  his 
client,  testify  concerning  confidential  communications 
made  to  him  by  that  client.  Three  requirements  must 
be  met  before  this  privilege  can  be  successfully  in- 
voked: (1)  the  relation  of  attorney  and  client  must 
have  existed  at  the  time  the  communication  was 
made;  (2)  the  communication  must  have  been  made 
in  confidence— that  is,  not  in  the  presence  of  third 
parties  or  with  the  intent  that  it  was  to  be  divulged; 
and  (3)  the  communication  must  have  related  to  the 
matter  for  which  the  attorney  was  being  consulted. 
The  privilege  mav  be  waived  by  the  client. 

c.  Clergyman-Parishioner 

A  clergyman  cannot,  over  the  objection  of  his 
parishioner  or  communicant,  testifv  about  confiden- 
tial communications  made  to  him  in  his  professional 
capacitv  bv  that  person  under  such  circumstances 
that  disclosure  would  violate  a  sacred  or  moral  trust. 
The  judge  mav,  however,  compel  disclosure  if  he 
believes  it  necessary  for  the  proper  administration  of 
justice. 

d.  Doctor-Patient 

A  doctor  cannot,  over  the  objection  of  his  pa- 
tient, testify  about  confidential  communications  made 
to  him  by  that  patient.  If,  however,  the  judge  be- 
lieves that  the  testimony  is  necessary  for  the  proper 
administration  of  justice,  he  may  compel  disclosure. 
This  privilege  extends  to  hospital  records  prepared 
by  doctors  or  at  their  direction  as  well  as  to  oral 
statements  made  by  the  patient  to  his  doctor.  In  both 
cases  the  communications  or  information  must  have 
been  necessary  to  enable  the  doctor  to  treat  the  pa- 
tient or  prescribe  for  him  properly. 

e.  Privilege   Against   Self-incrimination 

Testimony  (and,  in  a  few  circumstances,  docu- 
ments) cannot  be  brought  into  evidence  if  the  per- 
son asked  to  give  it  successfully  claims  that  such 
testimony  would  tend  to  show  that  he  had  committed 
some  act  or  that  he  had  been  engaged  in  some  activi- 
ty for  which  he  could  be  criminallv  prosecuted  un- 
der the  laws  of  North  Carolina  or  of  the  United  States. 
The  privilege  against  self-incrimination  can  be 
claimed  by  an  individual  whether  he  be  a  defendant 
in  a  criminal  case  or  onlv  a  witness. 


If  a  defendant  wishes  to  claim  the  privilege, 
he  must  refuse  to  take  the  witness  stand.  The  court 
must  accept  his  claim.  However,  should  the  defend- 
ant take  the  stand  even  once,  he  may  be  compelled 
to  answer  all  of  the  questions  that  are  put  to  him. 

A  witness  may  be  compelled  to  take  the  stand 
even  if  he  wishes  to  claim  the  privilege  against  self- 
incrimination,  but  while  on  the  stand  he  mav  legiti- 
mately refuse  to  answer  any  question  the  answer  to 
which  would  tend  to  incriminate  him.  Whether  the 
answer  would  be  incriminating  is  determined  bv  the 
judge  after  the  witness  informs  the  judge  of  the  cir- 
cumstances: the  witness  indicates  to  the  judge  that 
the  answer  would  either  be  a  direct  admission  of  guilt 
or  a  link  in  a  chain  of  evidence  that  might  lead  to  his 
conviction.  The  witness  must  claim  the  privilege 
separately  after  each  question  the  answer  to  which 
he  thinks  would  incriminate  him.  Furthermore,  if  a 
witness  relates  part  of  the  details  concerning  an  in- 
criminating transaction,  he  cannot  refuse  to  answer 
questions  about  the  rest  of  that  transaction. 

A  witness  is  also  precluded  from  claiming  the 
privilege  if  a  statute  provides  that  his  testimony  can- 
not be  used  as  evidence  against  him  in  a  subsequent 
trial  for  a  crime  that  might  be  disclosed  bv  his  testi- 
mony. This  protection  against  prosecution  is  called 
"statutory  immunity,"  and  is  sometimes  established 
when  the  legislature  feels  that  certain  kinds  of  testi- 
mony that  would  otherwise  be  withheld  are  espe- 
cially needed. 

f.  Privilege  Not  to  Divulge  Identity  of 
Police    Informant 

Generally,  police  officers  mav  not  be  required  to 
disclose  the  identity  of  their  informants  or  to  reveal 
information  that  would  give  away  the  identity  of 
their  informants.  This  rule  is  intended  to  protect  the 
safety  of  the  informants  and  to  ensure  the  availability 
of  future  sources  of  information.  However,  police 
officers  may  be  required  to  give  information  that 
would  reveal  an  informants  identity  when  the  fol- 
lowing two  major  exceptions  apply. 

( 1 )  When  the  information  will  not  affect  the 
defendant's  knowledge  about  the  informant.  If  the 
informant's  identity  is  alreadv  known,  then  the  infor- 
mation that  reveals  the  identity  cannot  be  withheld; 
and  if  the  information  sought  would  not  give  awav 
the  informant's  identity,  it  cannot  be  withheld.  The 
reason  for  this  exception  is  clear— giving  the  informa- 
tion cannot  affect  the  informant's  position. 

( 2 )  When  the  disclosure  of  an  informant's  iden- 
tity or  the  contents  of  his  communication  is  essential 
for  a  fair  trial  or  would  be  helpful  to  the  accused  in 
preparing  his  defense.  It  is  not  always  clear  when 
these  considerations   are   able  to  override  the  other 
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considerations  that  operate  in  favor  of  allowing  the 
privilege.  Fairlv  clearlv,  if  the  defendant  wants  to 
know  the  name  of  an  informant  in  order  to  establish 
a  defense  that  he  is  claiming,  then  the  informant's 
identitv  must  be  revealed.  Whether  the  name  of  an 
informant  who  has  furnished  probable  cause  for  a 
warrant  must  be  revealed  if  the  defendant  chal- 
lenges the  probable  cause  is  not  clearlv  established. 

3.     Hearsay 

Hearsay  evidence  can  be  defined  as  testimony 
by  one  witness  about  a  statement  made  bv  another 
person  (the  third  party)  when  the  testimony  is  offered 
to  establish  as  true  whatever  it  was  that  the  third 
party  said.  Thus,  an  attempt  to  prove  that  Smith 
robbed  a  bank  by  presenting  a  witness  who  testifies 
that  Smith's  father  (the  third  party)  said  "I  wish  my 
son  had  not  robbed  the  bank"  would  fail  because  the 
witness's  testimony  indicating  that  Smith  robbed  the 
bank  is  hearsay. 

But  testimony  about  a  third-party  statement  is 
not  always  hearsay.  It  is  hearsay  only  if  it  is  offered 
to  prove  the  truth  of  what  was  contained  in  the 
third-partv  statement.  Thus,  the  testimony  of  a  wit- 
ness that  Smith's  father  said  "I  wish  mv  son  had  not 
robbed  the  bank"  could  be  used  to  prove  that  Smith's 
father  was  unhappy  with  his  son.  The  truth  of  what 
Smith's  father  said  does  not  matter  if  the  statement 
is  being  used  to  show  the  father's  feeling  about  the 
son. 

As  a  general  rule,  hearsay  evidence  is  inadmis- 
sible. This  rule  is  based  on  the  belief  that  the  third- 
partv  statement  mav  be  untrustworthy  because  it 
was  not  made  under  oath  and  because  possible  weak- 
nesses in  the  statement  cannot  be  revealed  through 
cross-examination.  There  are,  however,  several  ex- 
ceptions to  this  general  rule  of  inadmissibility.  Some 
of  the  most  important  of  these  are  discussed  below. 

a.  Declarations  Against  Interest 

A  report  of  a  statement  by  a  person  dead  at  the 
time  of  trial  is  admissible  despite  being  hearsay  if 
the  statement  was  against  the  financial  interest  of 
the  deceased  party.  For  example,  if  a  witness  testi- 
fies that  Smith  ( who  is  now  dead )  said  that  he 
( Smith )  had  made  a  down  payment  on  his  automo- 
bile with  a  bad  cheek,  this  testimony,  although  hear- 
say, would  be  admissible  to  show  that  Smith  had 
used  a  bad  check  because  that  statement  by  Smith 
was  against  his  own  financial  interest. 

This  exception  to  the  hearsay  rule  is  permitted 
because  the  death  of  the  third  party  makes  his  state- 
ment otherwise  unobtainable  and  because  it  seems 
unlikely  that  the  third  party  would  make  an  untruth- 
ful statement  when  it  was  to  his  disadvantage. 


b.  Admissions 

In  a  criminal  case,  any  admission  that  the 
defendant  makes  outside  of  court  is  admissible.  The 
reason  for  this  exception  to  the  hearsay  rule  is  that, 
like  a  declaration  against  financial  interest,  the  de- 
fendant would  have  little  motive  for  making  an  un- 
truthful statement.  In  addition,  if  the  defendant 
wishes,  he  is  in  a  position  to  refute  the  admission 
during  the  trial.  This  is  not  true  in  other  instances 
when  the  party  whose  statement  is  being  reported  is 
not  present  at  the  trial. 

However,  when  an  admission  strongly  indicates 
a  defendant's  guilt,  it  is  treated  as  a  confession,  and 
in  order  to  be  admissible  it  must  meet  the  require- 
ments demanded  of  all  confessions.  Further  refer- 
ences to  these  requirements  appear  later  in  this 
article. 


C.  Dying  Declarations 

The  report  of  a  dying  man's  statement  of  the 
identity  of  his  killer  is  admissible  despite  being  hear- 
say if  the  man  who  utters  the  statement  does  die  be- 
fore the  trial.  This  kind  of  hearsay  is  considered  more 
reliable  than  other  tvpes  of  hearsay  because  of  the 
belief  that  a  dving  man  would  not  intentionally  point 
out  the  wrong  man  as  his  killer. 


d.  Spontaneous  Utterances 

If  a  person  makes  a  statement  during  the  excite- 
ment of  an  occurrence,  or  so  shortly  thereafter  that 
it  is  unlikely  that  he  would  lie.  that  statement  mav 
be  given  in  testimony  bv  a  witness  who  heard  it. 

In  a  prosecution  against  a  defendant  for  reck- 
less driving  in  which  the  speed  of  the  defendant's 
automobile  at  the  time  of  an  accident  is  in  issue,  for 
example,  a  witness  mav  testify  that  he  heard  a  pass- 
enger in  the  defendant's  car  sav  immediately  after 
the  accident.  "I  warned  vou  that  you  were  going  too 
fast!"  The  witness  could  not  testify  to  a  statement  bv 
the  passenger  if  the  statement  had  been  made  some 
four  hours  after  the  accident  because  the  statement 
could  no  longer  be  classified  as  a  spontaneous  utter- 
ance. It  would  therefore  be  inadmissible  under  the 
hearsay  exclusion  rule. 


e.  Official  Written  Statements 

The  admission  of  official  writings  is  for  the  most 
part  governed  by  specific  statutes.  Certain  general 
principles,  however,  are  relevant  to  the  admissibility 
of  such  writings.  Whenever  a  public  official  is  author- 
ized to  keep  a  record  of  his  official  transactions  and 
the  facts  recorded  are  within  the  scope  of  his  duty  or 
authority,  his  record  is  admissible  as  evidence  of  the 
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facts  recorded.  Under  this  exception  to  the  hearsay 
rule,  records  of  courts,  legislatures,  and  administrative 
hoards  and  commissions  are  admitted. 

As  with  other  writings,  these  official  writings 
must  be  authenticated  ( authentication  was  discussed 
on  page  32).  Authentication  of  the  original  document 
can  be  readily  accomplished  by  testimony  of  the 
official  custodian  that  the  document  is  a  part  of  his 
files  or  records.  If  the  document  is  one  that  is  issued 
from  a  public  office  but  is  not  kept  in  official  custody, 
the  official  seal  will  in  many  cases  be  sufficient  to 
authenticate  it.  When  permitted  by  statute,  a  certified 
copy  of  an  official  record  may  be  introduced  in  evi- 
dence, and  when  the  certificate  is  that  of  a  North 
Carolina  officer,  his  seal  and  certification  are  sufficient 
to  authenticate  the  copy. 

f.  Regular  Business  Entries 

When  the  record  of  a  business  transaction,  or 
business  entrv,  is  made  in  the  regular  course  of  busi- 
ness and  at  or  near  the  time  the  transaction  is  record- 
ed and  is  authenticated  by  a  witness  who  is  familiar 
with  both  the  entry  and  the  system  under  which  it 
was  made,  the  record  of  the  business  transaction  is 
admissible.  This  rule  reflects  the  belief  that  there  is 
little  reason  for  an  individual  to  falsify  entries  made 
in  the  daily  administration  of  his  business. 

4.    Constitutional  Restrictions  on   Admissibility 

Certain  evidence  must  be  excluded  from  consid- 
eration by  the  judge  and  jury  because  of  restrictions 
imposed  by  the  constitutions  of  North  Carolina  and 
the  United  States.  One  of  these  restrictions,  the  priv- 
ilege against  self-incrimination,  has  already  been  dis- 
cussed; two  others  should  be  mentioned  briefly. 

a.  Search  and  Seizure 

Evidence  obtained  by  means  of  an  illegal  search 
and  seizure  will  be  excluded.  The  question  of  what 
constitutes  an  illegal  search  and  seizure  has  been 
discussed  more  thoroughly  in  the  second  article  of 
this  series,  which  appeared  in  the  December  issue  of 
Popular  Government. 

b.  Confessions 

Confessions  that  have  been  obtained  without 
giving  the  defendant  the  required  four-part  warning 
and  without  observing  the  other  safeguards  required 
by  the  United  States  Supreme  Court  will  be  excluded. 
A  discussion  of  the  constitutional  restrictions  upon 
the  obtaining  and  use  of  confessions  appears  in  the 
article  on  the  laws  of  arrest,  the  first  of  this  series, 
which  appeared  in  the  November  issue  of  Popular 
Government  □ 


New  Officers  Elected  by 
North  Carolina  Conference 
of  Health  Directors 


At  the  annual  winter  meeting  of  the  North  Caro- 
lina Conference  of  Health  Directors  held  at  the  In- 
stitute of  Government,  more  than  thirty  local  health 
directors  from  across  the  state  assembled  to  discuss 
upcoming  health  legislation  and  to  elect  new  officers. 

Among  several  items  of  possible  consideration  by 
the  1967  General  Assembly,  one  received  unanimous 
and  unqualified  support:  a  proposal  bv  the  State 
Board  of  Health  for  the  legislature  to  appropriate  an 
increase  of  $1.5  million  in  support  for  local  health 
department  programs.  While  the  State's  contribution 
to  local  programs  has  remained  about  the  same  for 
the  past  sixteen  years,  the  percentage  of  State  sup- 
port has  declined  steadily  (to  about  15  per  cent) 
as  local  health  programs  have  become  significantly 
costlier.  Other  items  discussed  by  the  health  directors 
included  local  jail  conditions,  day-care  centers,  alco- 
holism problems,  regional  milk  inspections,  and  mat- 
ters of  local  budget  and  personnel  classification. 

New  officers  elected  for  the  coming  year  are  Dr. 
Melvin  F.  Eyerman  (Harnett),  president;  Dr.  H.  W. 
Stevens  (Buncombe),  president-elect;  Dr.  J.  A.  Finger 
(Forsyth),  secretary;  Dr.  W.  L.  Norville  (Alamance), 
member  of  Executive  Committee.  Dr.  G.  E.  Reeves 
(Burke)  and  Dr.  J.  R.  Black  (Brunswick,  Columbus) 
continue  their  terms  as  members  of  the  Executive 
Committee. 


Credits:  The  cover  picture,  the  photograph 
on  page  10.  and  the  drawing  on  page  3  arc 
published  courtesy  of  the  United  States  Public 
Health  Service.  All  other  pictures  are  bi/  Charles 
Nakamura. 
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North  Carolina  Newsmen  Attend  Fourth  Annual 
Press-Broadcasters  Court  Reporting  Seminar 


The  thirty-five  assembled  news- 
paper and  broadcast  newsmen  had 
—and  took— the  opportunity  to 
raise  numerous  questions  on  prob- 
lems in  covering  courts.  Speakers 
and  panelists  were  equallv  adept 
at  providing  answers  and  ideas.  As 
a  result  the  Fourth  Press-Broad- 
casters Court  Reporting  Seminar 
was  a  stimulating  and  rewarding 
occasion. 

These  seminars  are  conducted 
annually  by  the  Institute  of  Gov- 
ernment for  North  Carolina  mem- 
bers of  the  news  media— this  year 
on  December  9-10.  The  program, 
co-sponsored  bv  the  North  Caro- 
lina Press  Association  and  the 
North  Carolina  Association  of 
Broadcasters,  is  under  the  super- 
vision of  Institute  Assistant  Direc- 


tor Elmer  Oettinger.  This  session 
included  presentations  by  a  num- 
ber of  Institute  staff  members  and 
members  of  the  judiciary,  bar,  press, 
and  broadcasters.  V.  Lee  Bounds, 
State  Director  of  Prisons,  spoke  at 
the  banquet  on  "Courts  and  Cor- 
rections." A  session  on  "Develop- 
ments in  Libel  Law:  The  Qualified 
Privilege  of  Reporting  Judicial  Pro- 
ceedings" was  given  bv  William  C. 
Lassitcr,  general  counsel  for  the 
North  Carolina  Press  Association. 
The  panel  members  on  the  ques- 
tion of  "Responsibilities  of  Court 
and  Press  in  Pre-Trial  and  Trial 
Publicity"  included  Superior  Court 
Judge  Allen  H.  Gwyn,  Associate 
Editor  David  Gillespie  of  the  Char- 
lotte Observer,  Charlotte  Police 
Chief  John  E.  Ingersoll,  and  Mr. 
Lassiter,    with    Mr.    Oettinger    as 


moderator.  Among  the  presenta- 
tion by  Institute  staff  members 
were  "North  Carolina  Court  Re- 
form: The  Present  and  the  New 
System  of  Courts— What's  Happen- 
ing?" by  C.  E.  Hinsdale;  "Basic 
Definitions:  Essential  Vocabulary 
for  Covering  Courts"  by  Taylor 
McMillan;  "Sex  Crimes  and  the 
Courts"  bv  Douglas  Gill;  "Juvenile 
Corrections:  Problems  of  the  Juve- 
nile in  the  Courts"  by  Mason  P. 
Thomas;  and  "Recent  Constitu- 
tional Questions  Involving  Crim- 
inal Law"  bv  L.  Poindexter  Watts, 

J''- 

The  Institute  will  conduct  its  an- 
nual Local  Government  Reporting 
Seminar  for  newsmen  who  cover 
administrative  and  legislative  as- 
pects of  local  government  in  May. 


A  speaker  (Douglas  Gill)  answers  an  inquiry  during 
a  session  of  the  Court  Reporting  Seminar. 


A   newsman  asks  a   question  at  the   Fourth   Annual 
Press-Broadcasters  Court  Reporting  Seminar. 
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SREB  SEMINAR  NEXT  SEPTEMBER 


Prisons  Director  Lee  Bounds  spoke 
on  "Courts  and  Corrections"  at  the 
seminar  banquet.  He  first  express- 
ed his  ideas  regarding  State  control 
to  upgrade  local  jails  to  this  group 
of  newspaper  and  radio-television 
reporters. 


The  Institute  of  Government  has  been  invited  bv  the  South- 
ern Regional  Education  Board  to  conduct  a  seminar  on  "The 
Administration  of  Justice"  for  selected  representatives  of  sourthcrn 
news  media.  The  five-dav  seminar  will  be  one  of  a  series  sup- 
ported by  Ford  Foundation  funds  and  attended  by  25  representa- 
tives of  the  news  media  chosen  bv  the  SREB  from  throughout  the 
South.  Elmer  Oettinger  will  be  in  charge  of  the  program  for  the 
Institute.  He  presently  is  heading  up  a  planning  committee  com- 
posed of  Professors  William  Van  Alstvne  and  Robinson  Everett  of 
the  Duke  Universitv  Law  School,  Professors  Kenneth  Penegar  and 
Michael  Katz  of  the  Universitv  of  North  Carolina  Law  School,  Pro- 
fessor Clifford  Foust  of  the  Department  of  Historv  of  UNC  at 
Chapel  Hill,  and  Director  John  Sanders  and  Assistant  Directors  C.  E. 
Hinsdale,  L.  Poindexter  Watts,  Jr.,  Mason  Thomas,  and  Norman 
Pomrenke  of  the  Institute  staff. 


The  Following  News  Media  Representatives  Attended  the 

Fourth  Annual  Press-Broadcasters  Court  Reporting  Seminar 

on  December  9-10,   1966 

R.  L.  Adams,  WSOC-TV,  Charlotte;  James  P.  Allen,  Shelby 
Daily  Star,  Shelbv;  Dave  Baitv,  Gastonia  Gazette.  Gastonia;  Jack 
Belt,  WLOS-TV, 'Asheville;  Judy  Bolch,  The  Raleigh  Times,  Ra- 
leigh; Richard  Buddine,  WGHP-TV,  High  Point;  Howard  Coving- 
ton, The  Charlotte  Observer,  Charlotte;  Moses  Crutchfield, 
Greensboro  Daily  News,  Greensboro. 

Steve  Delaney,  WSOC-TV,  Charlotte;  Ted  Dossett,  \\  TYD. 
Durham;  Reese  Dutton,  Rockingham  Daily  Journal,  Rockingham; 
John  A.  Edgerton,  WBT-WBTV,  Charlotte;  Jim  Epting,  The  Chat- 
ham News,  Siler  Citv;  Tom  Findle,  WTVD,  Durham;  Russ  Ford, 
WSOC  Radio,  Charlotte;  Bill  Fuller,  The  Charlotte  Observer, 
Charlotte. 

Llovd  Gordon,  Radio  WBIG,  Greensboro;  Robert  L.  Harper, 
WCPS, '  Tarboro;  Al  Harrington,  WFMY-TV,  Greensboro;  Ted 
Harrison,  WFMY-TV,  Greensboro;  Gene  Hunter,  WTVD,  Dur- 
ham; Hugh  Page,  Greensboro  Record,  Greensboro;  Jim  Laslev, 
Burlington  Daily  Times-News,  Burlington;  Jack  Loftus,  Wilming- 
ton Star-News,  Wilmington;  George  Lougee,  Durham  Herald- 
Sun,  Durham. 

Clifton  B.  Metcalf,  The  Waynesville  Mountaineer.  Waynes- 
ville;  Steve  Mitchell,  Winston-Salem  Journal,  Winston-Salem;  Bob 
Morse,  WSOC-TV,  Charlotte;  Ruth  L.  Peeling,  Carteret  County 
News-Times,  Morehead  City;  Ray  Power,  Durham  Herald-Sun, 
Durham;  Alan  D.  Resch,  The  Chatham  News.  Siler  Citv;  Ed  Rice, 
Rockingham  Daily  Journal,  Rockingham;  Fred  Ross,  WTVD,  Dur- 
ham. 

John  W.  Scott,  Wilson  Dailv  Times,  Wilson;  Don  Smith, 
WNCT-TV,  Greenville;  Richard  Stapleton,  WGHP-TV.  High  Point; 
Pat  Stith,  The  Charlotte  News,  Charlotte;  Ronald  Stockton,  Mor- 
ganton  News  Herald,  Morganton;  Nat  Walker,  Greensboro  Daily 
News,  Greensboro;  Steve  Wall,  Whiteville  News  Reporter,  White- 
ville;  Charles  H.  Westbrook,  WCPS,  Tarboro;  James  B.  Wilson, 
Wilmington  Star-News,  Wilmington,  Alan  K.  Whiteleather,  News 
of  Orange  County,  Chapel  Hill. 


NEWSMEN  AT 
SEMINAR 


....  newspaper  reporters  and 
broadcast  newsmen  listen  to  pre- 
sentation on  recent  court  decisions 
affecting  the  constitutional  rights 
of  defendants  in  criminal  cases. 


FEBRUARY,  1967 
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"Slap"  at  Local  Government  Reform 


According  to  the  Council  of 
State  Governments  (CSG),  state 
and  local  government  reform  suf- 
fered "a  slap  in  the  face"  Novem- 
ber 8. 

Separate  analysis  by  both  the 
council  and  the  Advisory  Commis- 
sion on  Intergovernmental  Rela- 
tions (ACIR)  showed  that  a  great- 
er number  of  important  proposals 
for  streamlining  state  and  local 
governments  were  defeated  than 
were  passed. 

California  was  the  onlv  state 
where  all  significant  proposals  icon 
voter  approval.  In  Kentucky,  Utah, 
and  West  Virginia,  every  recom- 
mendation on  a  list  of  government 
reforms  was  turned  doicn. 

State  and  local  government  has 
reached  a  critical  point  in  develop- 
ment. Modernization  must  take 
place  if  these  levels  of  government 
are  to  deal  effectively  with  the 
problems  now  facing  them. 

The  growth  of  federal  assistance 
to  states,  counties,  and  cities  has 
alreadv  placed  new  responsibilities 
on  local  agencies  and  on  the  man- 
agement of  fiscal  resources. 

The  results  of  governmental  re- 
form referendums  indicate  that 
many  voters  neither  understand  nor 
are  prepared  to  accept  proposals 
to  modernize  state  governments  to 
enable  them  to  meet  growing  prob- 
lems of  administration  or  finance. 

Nebraska  voters  overwhelmingly 
rejected  a  state  income  tax  which 
had  been  enacted  bv  the  1965  state 
legislature.  Pending  official  word 
on  a  state-wide  canvass  of  voters, 
it  appears  that  Nebraskans  also 
abolished  the  state  property  tax. 

Kentucky  voters  rejected  a  new- 
constitution.  Its  effect  would  have 
been  to  streamline  both  state  and 
local  units  of  government.  Appar- 
ently, opposition  to  the  new  con- 
stitution originated  with  local  gov- 
ernment officials  whose  elected  of- 
fices would  have  become  appoint- 
ive. 


Voters  in  Utah  soundly  defeated 
proposals  tor  a  constitutional  re- 
vision commission  and  for  an  op- 
tional metropolitan  government 
plan  which  would  have  allowed 
urban  and  suburban  jurisdictions 
to  plan  to  merge  certain  services. 
Constitutional  amendments  provid- 
ing for  annual  sessions  of  the  legis- 
lature, replacing  bi-annual  meet- 
ings, and  salary  increases  for  legis- 
lators were  also  defeated.  Each 
of  these  proposals  had  been  pass- 
ed and  placed  on  the  ballot  by 
large   legislative   margins. 

Proposed  amendments  in  West 
Virginia  that  would  have  allowed 
annual  legislative  sessions,  raised 
legislators'  salaries,  and  given  the 
governor  the  right  to  succeed  him- 
self for  a  second  term  were  over-* 
whelmingly  defeated. 

In  California,  Kansas,  New 
Hampshire  and  Tennessee,  con- 
stitutional restrictions  on  meetings 
of  the  legislature  were  removed. 

California  and  Louisiana  granted 
legislatures  new  authority  to  over- 
ride the  governor's  veto.  Special 
sessions  of  the  legislature  were  al- 
lowed in  which  bills  vetoed  after 
adjournment  might  be  reconsider- 
ed. 

Voters  in  Tennessee  and  New 
Jersey  approved  automatic  reap- 
portionment whenever  the  legisla- 
ture fails  to  act.  An  independent 
commission  was  authorized  to  as- 
sume this  responsibility  in  New 
Jersey. 

Florida  voters  authorized  their 
legislature  to  hold  an  immediate, 
post-election  session  to  fill  com- 
mittee and  other  vacant  posts  well 
before  the  regular  session. 

Massachusetts  approved  a  resi- 
dual powers  provision  giving  local 
governments  all  powers  not  ex- 
presslv  reserved  to  the  state.  The 
effect,  of  course,  is  to  broaden  local 
powers. 

Missouri  voters  turned  down  a 
special  referendum  proposal  which 
would  have  allowed  St.  Louis  to 
draft  a  plan  for  a  metropolitan  area 


government  which  would  have 
been  merged  with  suburban  juris- 
dictions. 

Although  some  changes  were 
adopted,  state  and  local  govern- 
ment reform  proceeds  at  a  slow 
pace.  Too  many  states  remain  ham- 
strung  b\j  outdated  constitutions. 
— The  County  Letter 
December  12.  1966 
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Adjusting  Municipal  Boundaries: 
Law  and  Practice.  Department 
of  Urban  Studies,  National 
League  of  Cities.  Washington, 
1966.  354  pp. 

The  National  League  of  Cities 
has  performed  a  valuable  service 
by  making  available  this  compre- 
hensive and  convenient  report  on 
the  law  and  the  practice  with  re- 
spect to  municipal  annexations  in 
the  United  States. 

The  major  portion  of  the  book 
is  devoted  to  a  state-bv-state  de- 
scription of  annexation  methods  in 
use  in  the  fifty  states— a  compila- 
tion which  most  municipal  officials 
will  find  useful  from  time  to  time. 

In  addition  to  the  state-bv-state 
description,  the  volume  contains  a 
brief  summary  of  annexation  pro- 
cedures prepared  bv  Charles  A. 
Hollister  of  Bucknell  University. 
Here  in  some  50  pages  one  finds  a 
general  picture  of  approaches  to 
annexation  in  the  United  States  to- 
day. 

Of  special  interest  to  North 
Carolina  officials  is  Chapter  5, 
which  sets  forth  18  basic  principles 
for  a  good  annexation  law  as 
recommended  by  the  National 
League   of  Cities.    North  Carolina 
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officials  will  note  that  the  North 
Carolina  annexation  procedures 
(Art.  36  of  Chapter  160  of  the  Gen- 
eral Statutes)  embody,  either  com- 
pletely or  substantially,  14  of  the 
recommended  principles.  Of  the 
remaining  four  principles,  two  re- 
late to  circumstances  not  usually 
found  in  North  Carolina.  The 
statae's  annexation  law  could  be 
said  to  fall  short  with  respect  to 
the  remaining  two  recommended 
principles  in  that  the  North  Caro- 
lina law  permits  chronological  or- 
der  to   determine   which   city   an- 


nexes a  given  territory  when  two 
cities  wish  to  annex  the  same  area 
and  places  a  limit  on  "strip"  an- 
nexations with  the  requirement  that 
one-eighth  of  the  boundary  of  an 
area  to  be  annexed  must  coincide 
with  the  existing  municipal  bound- 
ary. While  agreeing  that  the  North 
Carolina  approach  is  likely  to  he 
generally  desirable,  the  NLC  rec- 
ommends that  flexibility  in  both 
of  these  circumstances  be  main- 
tained because  of  the  special  con- 
ditions (economic  and  social  re- 
lationships or  the  existence  of  strip 


development  resulting  from  natural 
barriers,  for  example)  which  are 
often  encountered. 

With  respect  to  the  other  rec- 
ommended principles,  as  noted  be- 
fore, the  North  Carolina  law  would 
be  given  a  high  rating.  In  several 
instances,  the  North  Carolina  an- 
nexation procedures  are  cited  as  an 
example  of  the  application  of  the 
recommended  principle.  Because 
of  these  references,  North  Carolina 
officials  mav  find  the  studv  of  spe- 
cial interest  and  particularly  help- 
ful.-W.J.W.  □ 


The  Institute's  March  Calendar 

SCHOOLS,  MEETINGS,  AND  CONFERENCES 

Municipal  Finance  Officers 
Personnel  School 
Purchasing  School 
Building  Inspection  Course 


March  1-2 
March  1-2 
March  2-3 


*  Police  Administration 

Training  Impact  Project 

Wildlife  In-Service  School 
"'Municipal  and  County  Administration 

N.  C.  Juvenile  Probation  Association 

Board  of  Juvenile  Correction 

Tax  Collectors 

N.  C.  Section  of  American  Institute  of  Planners 

City  Attorneys 

Wildlife  Basic  School 

Assistant  Probation  Supervisors 
*Already  in  session.  Enrollment  closed. 


March  3-4 
March  31 -April   1 

March  6-9 

March   6-8,   21-23 

March  9-11 

March  9-11 

March   10 

March  13-15 

March  15-17 

March   17 

March   17-18 

March  20-25 

March  28-30 
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There  was  a  time 

when  R.  J.  Reynolds  put  only 

fine  tobacco  into  packages. 


CKEN 
'X  BROTHy^ 


Now  we're  packing 
good  things  for  the  table,  too. 

It's  true.  The  very  same  R.  J.  Reynolds  that  made  bacco  brands.  Which  means  that  R.  J.  Reynolds  now 

Winston  taste  good,  put  springtime  freshness  into  uses  more  farm  products  than  ever  before:  corn  and 

Salem  and  got  folks  to  walk  a  mile  for  the  famous  wheat,  tomatoes  and  other  vegetables,  sugar  cane, 

Camel . . .  has  stepped  into  the  kitchen.  maple  syrup,  chickens,  beef,  pork,  butter  and  eggs. 

We've  added  a  wide  range  of  food  products,  snacks        And  of  course,  tobacco.  After  all,  we  were  tobacco 

and  fruit  juice  beverages  to  our  line-up  of  leading  to-  men  long  before  we  became  butter-and-egg  men. 

(rjil)  R.  J.  REYNOLDS  TOBACCO  COMPANY 


TOBACCO  PRODUCTS 


FOOD  AND  INDUSTRIAL  CORN  PRODUCTS 


FRUIT  JUICE  BEVERAGES 


PACKAGING   MATERIALS 


